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2 •  FEDERAL REGULATION: AN INTRODUCTION

of regulation in American society grew, so too did the 
controversy that attended each manifestation of its con-
siderable power . Because regulation continues to be a 
pervasive presence in American economic and social 
affairs, controversy over it provides much of the fuel for 
the U .S . political system .

Conflict is inevitably a part of virtually every signifi-
cant element of regulation . Statutes creating or amend-
ing regulatory programs are hotly contested when under 
consideration by Congress . Affected parties frequently 
challenge regulations mandated or authorized by legisla-
tion during the agency rulemaking process or in court 
after the rules are completed . The implementation and 
enforcement of regulations generate thousands of hear-
ings and lawsuits . Students and practitioners of regulation 
debate virtually all aspects of regulatory programs, from 
their origins in American political culture to their actual 
impact on society . They even disagree on an issue as basic 
as the definition of regulation.

Anyone asked to provide a defensible definition of 
regulation is well advised to err on the side of generality . 
Many experts, including members of the Senate Commit-
tee on Governmental Affairs and the staff of the Office 
of Management and Budget (OMB), have attempted to 
be specific . But they have found regulation is difficult to 
capture because of its many variations and nuances . Even 
efforts to develop comprehensive lists of regulatory pro-
grams or regulated activities usually are frustrated by the 
remarkable diversity of forms and functions . One scholar 
on regulation, Kenneth Meier, offers a definition that may 
be sufficiently general: regulation is “any attempt by the 
government to control the behavior of citizens, corpora-
tions, or subgovernments .” This definition encompasses 
programs and activities in which regulation is either the 
primary goal or secondary effect . After all, many pro-
grams in which the primary mission is to deliver benefits 
or services in fact develop eligibility criteria, reimburse-
ment policies, and other requirements that in effect serve 
to regulate program participants .

Regulation is also a complex and continuous process 
that occurs in identifiable stages—legislation, rulemaking, 
implementation, enforcement, judicial review, and dispute 
resolution . But the sequence of these stages is neither neat 
nor predictable . For example, any stage can lead directly to 
dispute resolution . Rulemaking by an agency can stimu-
late interest groups to demand new legislation . While the 
institutional focus shifts from stage to stage, regulation 
engages the time and resources of all the major institu-
tions and actors in the U .S . political system: Congress, the 
president, agencies, departments, and commissions of all 
sorts, the courts, the ubiquitous interest groups, the press, 
business, and individuals .

In a real sense, regulation is always being redefined . 
Once it was confined largely to economic concerns, such 
as entry to markets by individual companies, the rates 
they charged, and the products or services provided in 
defined industries . This form of regulation has declined 
in importance, overshadowed today by programs that 
seek broader social objectives—equity, health, safety, pro-
tection, aesthetics—and cut across all economic sectors 

and activities . Regulation is today the dominant form of 
domestic policy, and the regulatory process is the chosen 
method of policy making .

■■ REASONS FOR REGULATION
Proponents of regulation justify the implicit limita-

tions on freedom by arguing that the free market and 
private decisions either create inequitable and ineffi-
cient conditions or fail to achieve optimal social ben-
efits . Opponents frequently scoff at such justifications, 
arguing that regulation usually substitutes one type of 
inequity or inefficiency for another and that purported 
benefits rarely are achieved because regulatory programs 
are either fundamentally misguided or mismanaged . 
The debate reached a crescendo in the late 1970s and 
early 1980s, when some of the most thoughtful critiques  
and defenses of regulation were offered by scholars and 
professionals .

After an ebb, the 1994 elections that brought the first 
Republican Congress to power since the Eisenhower 
administration reinvigorated the regulatory debate . As 
long as the Republicans controlled Congress and Demo-
crat Bill Clinton occupied the White House, the legislative 
branch’s efforts to bring about major regulatory change 
was doomed to yield more debate than legislation . But 
with the election of George W . Bush in 2000, the land-
scape changed . One of Bush’s first actions on Inauguration 
Day in 2001 was to slap a sixty-day freeze on new rules 
and regulations, during which time the new White House 
vowed to review hundreds of measures proposed in the 
final months of Clinton’s administration . Emboldened, 
the Republican Congress immediately moved to begin its 
review of the Clinton regulatory legacy .

While a number of the late Clinton administration 
regulations, such as the rules on arsenic levels in drink-
ing water, ultimately took effect, many were rolled back 
permanently . The Bush administration also changed the 
paradigm for justifying new regulations—focusing more 
on cost-benefit analysis, especially on those regulations 
that affected businesses . But the changes under Bush 
were just the latest salvo in a long war between those who 
favor a more thorough regulatory scheme as a means to 
soften the sharper edges of the market economy and those 
who view such a scheme as an obstacle to wealth cre-
ation and prosperity . The November 2006 elections lead-
ing to Democratic majorities in both houses of Congress 
brought about yet another shift in emphasis . After twelve 
years of Republican rule on Capitol Hill, Democrats 
announced their intention to increase oversight of the 
executive branch, including federal regulatory agencies . 
In November 2008 the nation elected a Democratic presi-
dent, Barack Obama, resulting in less tension between the 
legislative and executive branches over regulatory policy . 
Indeed, many of the people chosen for important admin-
istrative posts, especially in the smaller, more regulation-
heavy agencies, have come from the staff of Democratic 
members of Congress .

This section reviews some of the classic arguments for 
and against regulation .
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Economic Regulation
Competition is the cornerstone of the American 

economy, and a major purpose of economic regulation 
is to ensure the proper continuation of a competitive 
atmosphere . The justification for regulation is that it 
corrects market failures that occur when competition 
either does not exist in an industry or does not allocate 
resources efficiently .

NATURAL MONOPOLY
One such failure is the existence of a “natural monopoly,” 

or exclusive control of a commodity or service in a speci-
fied area . Unregulated monopolies can restrict output and 
elevate prices compared with those in a competitive mar-
ket structure . The regulation of public utilities is the classic 
example of government controls on natural monopolies . A 
public utility commission determines what the single sup-
plier (the monopolist) may charge for output, the mini-
mum quality of the service, and what profit the monopolist 
is entitled to earn . During the late 1990s, the debate in Con-
gress over proposed deregulation of the electricity industry 
highlighted the limits and lengths lawmakers and regula-
tors have gone to end such “natural monopolies .” The elec-
tricity industry stood as the last major regulated monopoly 
in the country . But the deregulatory fiasco in California that 
led to rolling blackouts and nearly bankrupt utilities in the 
winter of 2000–2001 may have doomed efforts for complete 
deregulation of the industry .

In fact, what once seemed a natural monopoly often 
ceases to be one with changes in the market or the advent 
of new technology . The railroads, for example, were con-
sidered natural monopolies in the nineteenth century; as 
such, the rates they could charge, as well as other aspects 
of their business, were regulated . But with the develop-
ment of other viable methods of transportation in the 
twentieth century, this natural-monopoly rationale for 
government regulation ceased to exist . The same held true 
for providers of local telephone service, which were regu-
lated as monopolies until the Telecommunications Act of 
1996 allowed the phase-in of competition for local service .

Monopolies may also occur when a company or a 
group of companies takes deliberate action to set prices 
or control supply and thus drive other competitors out 
of business . Since it was enacted in 1890, the Sherman 
Antitrust Act has made such combinations in restraint 
of trade illegal . Critics of this justification for regulation 
scrutinize any activity for which natural-monopoly status 
is proposed . The Department of Justice in 1998 moved 
against two powerful corporations consolidating power in 
the computer age, Intel and Microsoft . Both were accused 
of unfair trade practices that had left them with near-
total control over their markets—microprocessors (Intel) 
and software (Microsoft) . Intel quietly settled its anti-
trust case with the government, but in 1999 U .S . District 
Court Judge Thomas Penfield Jackson ordered a defiant 
Microsoft to be broken up into two companies; he set into 
motion the most momentous antitrust action since AT&T 
was broken up in the 1980s .

Although Jackson’s order to break up Microsoft  
was overturned by a federal appeals court in 2001, his 

contention that the company was an illegal monopoly 
was affirmed . Still, the reversal gave impetus to the 
Bush Justice Department—which was much less enthu-
siastic about breaking up the software maker than was 
the department under President Clinton—to cut a deal 
with the company later that year . Under the agreement, 
Microsoft remained whole in exchange for altering 
certain business practices that had allowed it to use 
the monopoly it enjoyed with its Windows operating 
system to shut competitors out of certain parts of the 
software market .

Overall, antitrust activity subsided substantially by the 
end of President Bush’s term . Huge mergers in telecom-
munications, media, banking, and other industries went 
ahead or were expected to go ahead with the blessing of 
the federal government . Even the Democratic takeover of 
Congress did little to slow this trend: in 2007 huge merg-
ers in telecommunications, energy, and other industries 
were announced and expected to win regulatory approval . 
Ironically, European regulators have been more aggressive 
in their pursuit of possible U .S . monopolists . For instance, 
General Electric’s bid to buy Honeywell was approved by 
U .S . regulators only to be nixed in July 2001 by their Euro-
pean counterparts, who worried that the two firms would 
unfairly dominate the world market for jetliner compo-
nents . But the change in administrations has shifted the 
emphasis back to the consumer and away from business . 
Indeed, in May 2009 the head of the Justice Department’s 
Antitrust Division, Christine Varney, announced that she 
would aggressively enforce the nation’s antitrust laws, par-
ticularly against large corporations .

DESTRUCTIVE COMPETITION
Overly vigorous competition within an industry can 

lead to a deterioration in product quality, bankruptcy, and 
monopoly . The railroad price wars that raged in the 1870s 
and 1880s demonstrated the harm imposed by destructive 
competition—prices and services fluctuated wildly, con-
sumer demands went unsatisfied, and industry planning 
became increasingly difficult . Both the railroads and the 
public suffered from this instability . The Interstate Com-
merce Commission (ICC) was created in 1887 in part to 
end the destructive competition .

Advocates of free markets note that such industry-
threatening conditions are sometimes caused by those 
seeking monopoly or oligopoly through predatory pricing . 
For example, they argue that the savings and loan problems 
in the 1980s arose as much because of conflict of interest, 
fraud, and mismanagement as because of destructive com-
petition . Cases of unadulterated destructive competition 
are rare; anticompetitive and illegal practices are usually 
lurking in the background .

EXTERNALITIES
Another form of market imperfection involves what 

economists call “externalities,” or spillovers, which 
develop when the production or use of a product has an 
effect on third parties . Positive externalities are benefits 
enjoyed by third parties; negative externalities are costs 
borne by third parties .
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Again, critics find fault with the typical regulatory 
response . Some support more user charges for the goods 
and services government provides to ensure that those 
who enjoy the benefits pay the costs . Some would provide 
access to resources that could be threatened by unlimited 
use through an auction, with use going to the highest bid-
der . Others prefer to entrust such decisions to regulatory 
agencies, which are charged with the responsibility to 
define and defend an always elusive “public interest .”

Social Aspects of Economic Regulation
Many, if not most, types of economic regulation are 

social in nature . The nation seeks to control damage from 
pollution, illness, or injuries to workers and consumers; 
preserve multiple uses of rivers; and protect endangered 
species for more than economic reasons . Issues of social 
equity have driven a number of other regulatory pro-
grams, notably in employment . Arguments over equal 
employment opportunity regulations have raged since 
1964 and show no signs of abating . Charges of quotas and 
reverse discrimination arising from these programs are all 
too familiar and still unresolved .

The rationing of energy supplies or controls on 
their prices also can be seen as social regulation, and 
these practices often are attacked on efficiency grounds . 
“Supplement incomes,” say the critics, “and let the mar-
ket determine prices .” Ultimately, they claim, the market 
eliminates shortages by encouraging production or gen-
erating substitutes .

There is another form of social regulation the mere 
mention of which triggers fierce reactions . The content 
of art and entertainment can offend the moral code or 
aesthetic sensibilities of some viewers or listeners . What 
might otherwise be protected by basic constitutional 
rights of free expression becomes a potential object of 
regulation when public monies or licenses are involved . 
The Federal Communications Commission (FCC) took 
similar action to prevent its radio and television licensees 
from exposing children to “indecent” programming . The 
Telecommunications Act of 1996 ordered that new televi-
sions contain circuitry capable of blocking programs rated 
for violence or adult content . These new indecency rules 
were put to the test by a series of subsequent incidents on 
television and radio, particularly the exposure of part of 
singer Janet Jackson’s breast during the February 2004 
broadcast of the Super Bowl halftime show . These inci-
dents ultimately led Congress, in summer 2006, to pass a 
new, tougher indecency law . The legislation, which did not 
regulate cable or satellite television providers, increased by 
tenfold the amount the FCC could fine each television or 
radio broadcaster for each incident of indecency, raising 
the total from $32,500 to $325,000 .

The 1996 and 2006 telecommunications laws and the 
recent decision that followed them are an example of the 
kinds of tensions that social regulations can produce . Bal-
ancing the desire to set community standards with the 
need to protect liberty often leads to prolonged and dif-
ficult political and legal conflicts .

The 1996 telecommunications law also broke new and 
controversial ground in other, newer media by barring the 

Air pollution, which harms the health of the public in 
general, is a negative externality . Resources such as clean 
air and water are scarce and exhaustible, but manufac-
turers treat them as a “free” input in the production pro-
cess; consequently production costs do not include the 
expenses of the pollution . From a social point of view, 
therefore, the company’s goods will not reflect the true 
costs of production . The public shares those costs, and the 
price can include illness and expensive health care .

No one seriously questions the existence of externali-
ties or the inefficiencies and inequities they create . How-
ever, many take issue with the regulatory mechanisms that 
deal with them . The use of “command and control” regu-
lation, with its uniform rules and enforcement through 
monitoring and sanctioning, frequently is criticized as 
inappropriate, ineffective, and inefficient . Critics much 
prefer regulations that set standards (but leave to regu-
lated parties decisions as to how to comply) . This type of 
system, critics argue, avoids a cumbersome bureaucracy 
and draws on the ingenuity of U .S . business and proven 
market forces to achieve important social goals such as 
pollution reduction . Programs launched by the Envi-
ronmental Protection Agency (EPA), the Department 
of Agriculture, and the Occupational Safety and Health 
Administration (OSHA) during the Clinton administra-
tion sought to do just that, setting goals in areas as diverse 
as workplace safety, pollution control, and food safety—
then letting industry find the way to reach those goals . 
Proponents of the existing mode of regulation question 
the ability and willingness of the private sector to find 
these solutions .

But if anything, such cooperative programs are 
expanding . Under the George W . Bush administration, 
agencies such as the EPA and OSHA worked to increase 
their outreach efforts to the businesses they regulate and, 
in some cases, have pushed for forms of voluntary or 
self-regulation . An example of this is Bush’s Clear Skies 
Initiative, a 2002 proposal that aimed to lower smog and 
acid rain–causing emissions by allowing utilities to buy 
and sell pollution credits . Introduced in Congress as the 
Clear Skies Act of 2003, the proposal never won passage 
in either house through the end of Bush’s last term . Since 
the election of President Obama, however, the empha-
sis has shifted to greater and more direct regulation on 
environmental issues . An example is the administration’s 
cap-and-trade environmental measure, which passed the 
House in spring 2009 and aimed to reduce carbon emis-
sions through a complex regulatory scheme .

SPECIAL GOODS AND SERVICES
Some goods and services have characteristics that 

prevent the free market from handling them in an effi-
cient manner . Many socially beneficial goods or services 
would not be produced without government intervention, 
such as highways, air traffic control, national defense, and 
clean air . Other goods and services might be exploited, 
depleted, or foreclosed for other beneficial purposes if use 
was unregulated . The government typically regulates the 
use of resources such as ground water, common grazing 
areas, and free-flowing rivers .
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current of “federalism” is seeking to reshift the balance 
toward the states . The “independent commission,” mul-
timember and politically balanced, became a model used 
in regulation of other industries and economic activities . 
The original statute, the Interstate Commerce Act, was 
amended several times to correct perceived defects in its 
design or alleged abuses and limitations in the responsible 
agency . Early on, the judiciary emerged as a major force in 
railroad regulation, as the ICC’s decisions were routinely 
and successfully challenged by regulated parties . These 
aspects in the development of the ICC have been repeated 
to some degree in all the other regulatory agencies . The 
ICC’s later history is less typical, though it may also pro-
vide a prototype for the critics of government regulation: 
deregulation in the 1980s led to the ICC’s elimination in 
1995, with its remaining regulatory functions being trans-
ferred to the new Surface Transportation Board in the 
Transportation Department .

Between 1915 and the beginning of the New Deal, 
Congress created seven more agencies and commissions 
to regulate parts of the nation’s commercial and finan-
cial systems . These were the Coast Guard (1915), the 
Tariff Commission (1916), the Commodity Exchange 
Authority (1922), the Customs Service (1927), the Federal 
Radio Commission (1927), the Federal Power Commis-
sion (1930—to replace the Water Power Commission, 
which was established in 1920), and the Food and Drug 
Administration (1931) . Some of these agencies were later 
absorbed into larger departments .

The New Deal marks the next major landmark in 
the history of regulation . A network of entities designed 
to regulate the economy out of the Great Depression, 
President Franklin D . Roosevelt’s program was an unprec-
edented incursion by government into the private sector . 
The regulatory legacy of the New Deal was threefold . The 
first legacy was economic regulation . Some of the agencies 
and legislation dealing with economic regulation and cre-
ated during the New Deal are

■■ The Federal Home Loan Bank Board (FHLBB), 
established in 1932 to regulate federally chartered savings 
and loan associations .

■■ The Federal Deposit Insurance Corporation 
(FDIC), created in 1933 to be the primary regulator and 
insurer of state-chartered banks that were not members of 
the Federal Reserve System .

■■ The Securities and Exchange Commission (SEC), 
started in 1934 to protect the public against fraud and 
deception in the securities and financial markets .

■■ The National Labor Relations Board (NLRB), estab-
lished by the Wagner Act of 1935 to prevent “unfair labor 
practices” and to protect the right of employees to bargain 
collectively .

■■ The Motor Carrier Act of 1935, which gave the ICC 
authority over the burgeoning trucking industry .

■■ The U .S . Maritime Administration, created in 1936 
to oversee shipbuilding and ship operations during World 
War II . Eventually these functions, among others, were 
transferred to the Transportation Department and the 
independent Federal Maritime Commission (FMC) .

transmission or display of indecent material to a minor on 
an interactive computer service such as the Internet . Inde-
cency in this case extended not just to sexually explicit 
material but also to information about drugs and devices 
for producing abortions . The reaction to such initiatives 
has been predictable, with civil libertarians decrying lim-
its to speech and social and religious conservatives call-
ing for even greater restrictions . What is most significant 
about these cases is that they illustrate how deeply regu-
lation affects fundamental constitutional freedoms and 
personal values .

However sophisticated and esoteric they become, the 
arguments for and against the regulatory system always 
return to fundamental questions of effectiveness, effi-
ciency, and equity . That regulatory programs fall short of 
achieving the goals set for them is indisputable, but this 
fact ignores the extraordinary tasks set before them . The 
Occupational Safety and Health Act, for example, called 
upon OSHA to “set  .  .  . standard(s) which most adequately 
assures to the extent feasible, on the basis of the best 
available evidence, that no employee will suffer material 
impairment of health or functional capacity even if such 
employee has regular exposure to the hazard dealt with by 
such standard for the period of his working life .”

The 1972 Clean Water Act required the EPA to issue 
regulations governing all point sources of water pollu-
tion within one year and to bring all regulated parties into 
compliance with strict standards within ten years . Real-
istic criteria for an “effective” program are elusive when 
regulatory statutes promise so much to so many . If taken 
literally, these laws doom their regulatory progeny to fail-
ure and the public to disappointment .

■■ EARLY HISTORY AND  
GROWTH OF REGULATION

Article I, Section 8, of the U .S . Constitution empowers 
Congress to “regulate Commerce with foreign Nations, 
and among the several States .” One of the earliest cases 
in American administrative law involved delegation of 
a regulatory power—the imposition and suspension of 
tariffs—to the president of the United States . The federal 
government in its first 100 years established numerous 
offices that performed regulatory functions . Designed 
largely to promote and develop the young nation and 
its industries, these agencies included the Army Corps 
of Engineers (1824), the Patent and Trademark Office 
(1836), the Comptroller of the Currency (1863), the 
Copyright Office of the Library of Congress (1870), and 
the Bureau of Fisheries (1871) . Two other agencies, the 
Internal Revenue Service (1862) and the Civil Service 
Commission (1883), were established to facilitate admin-
istration of the government .

In 1887, in response to widespread dissatisfaction with 
the state of the railroads, Congress created the Interstate 
Commerce Commission (ICC) to regulate that industry . 
The ICC can be seen as the start of the modern era of 
regulation for a number of reasons . It represented a shift 
of regulatory power from the states to the federal gov-
ernment, a trend that continues today, though a strong 
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Highway Traffic Safety Administration (NHTSA) was cre-
ated within the Transportation Department with author-
ity to set auto safety and fuel efficiency standards as well 
as standards for state highway safety programs . Other 
agencies created to protect consumers of transportation 
included the Federal Highway Administration (FHWA) 
in 1966, which establishes highway safety standards, and 
the Federal Railroad Administration (FRA) also in 1966, 
which sets rail safety standards .

Financial and banking matters also came under new 
regulations . Between 1968 and 1977 Congress enacted 
the Truth in Lending Act, the Fair Credit Billing Act, the 
Equal Credit Opportunity Act, the Home Mortgage Dis-
closure Act, the Consumer Leasing Act, and the Fair Debt 
Collection Practices Act . Congress in 1975 also passed 
legislation strengthening regulation of consumer warran-
ties . The National Credit Union Administration (NCUA) 
was created in 1970 to regulate member credit unions .

Consumers also won passage of the Consumer Prod-
uct Safety Act in 1972 . That law established the Consumer 
Product Safety Commission (CPSC) as an independent 
regulatory commission to protect the public against 
unreasonable risk of injury from hazardous products .

From the 1990s through much of the 2000s, the 
importance of consumer issues ebbed as conservatives 
in Congress, the White House, and elsewhere success-
fully pushed to reduce intense oversight and regulation 
of industry, arguing that it could leave U .S . business at a 
severe disadvantage over increasingly competitive rivals . 
But evidence of particularly unsafe or defective products 
occasionally brought the issue back into the headlines . For 
instance, problems in 2007 with Chinese products, includ-
ing unsafe toys, tires, and pet food, called attention to the 
thin safety and inspection regime for overseas imports . 
As a result, politicians from both parties called for greater 
oversight of imported goods, particularly from China . As 
perhaps an indication of the swing back toward greater 
scrutiny of consumer goods, the Democratic Congress in 
2008 passed a new consumer law, the Consumer Product 
Safety Improvement Act, and Republican Bush signed it . 
The act authorized substantial yearly budget increases for 
the CPSC until 2014 . Besides agreeing with the increased 
budget for consumer safety, President Obama in 2009 
showed additional support for the CPSC by increasing the 
number of commissioners from three to five .

Environmental Quality
Paralleling consumer activism was an equally enthu-

siastic public voice calling for a cleaner environment . 
Disasters, such as the 1969 oil spill off the coast of Santa 
Barbara, CA, strengthened the environmentalists’ case .

One result of the environmental movement was the 
consolidation of the federal government’s widespread 
environmental protection efforts into a single agency . The 
EPA, created in 1970 by President Richard Nixon’s execu-
tive order, soon became one of the most controversial 
agencies in government . It remains so today . In the course 
of a single decade, Congress delegated vast authority to 
the EPA, through the Clean Air Act (1970, amendments 
in 1977), the Clean Water Act (1972, amendments in 

At Roosevelt’s urging, Congress in 1934 established the 
independent Federal Communications Commission to con-
solidate federal regulation of all common carriers in inter-
state communications, which then were radio, telephone, 
and telegraph . During this period, the growing competition 
among airlines necessitated coordination of airline routes 
and regulation of flight operations . Because the ICC was 
already heavily burdened with increased responsibility for 
surface transportation, Congress in 1938 created the Civil 
Aeronautics Authority (CAA) to promote and regulate  
the industry, and then replaced it in 1940 with the Civil 
Aeronautics Board (CAB), an independent commission .

The second legacy of the New Deal was the establish-
ment of a federal responsibility for social welfare through 
Social Security and related programs . In this way the New 
Deal set the stage for the massive expansion of benefit pro-
grams in the 1960s and regulatory programs concerned 
with social problems in the 1970s . The third legacy was 
the revolution in administrative procedure that still influ-
ences the operation of regulatory programs . Perceived 
abuses by New Deal agencies in the way they made and 
implemented regulatory decisions led directly, if slowly, 
to the Administrative Procedure Act of 1946 (APA) . Both 
social regulation and regulatory procedures will be dis-
cussed subsequently .

From the end of World War II until the mid-1960s, rel-
atively few new programs of federal regulation appeared . 
The Atomic Energy Commission and the expansion of 
aviation regulation were the major additions .

■■ THE DEVELOPMENT  
OF SOCIAL REGULATION

The origins of much contemporary social regulation 
can be traced back to the 1960s . This new form of regula-
tion was characterized by broad social objectives, greatly 
diversified government activities, and a vastly expanded 
reach into the private sector . Some mark the beginning 
with passage of the Civil Rights Act of 1964; others point 
to the National Environmental Policy Act of 1969 . Which-
ever date is chosen as the start, the 1970s were unquestion-
ably the most significant years in the history of regulation . 
More than 100 regulatory statutes were enacted during 
this decade alone, and many new regulatory institutions 
were created .

Consumer Protection
The consumer movement reached its zenith in the 

early 1970s and made a deep imprint on American life 
and the marketplace . Before his foray into electoral 
politics—and his role as Green Party spoiler in the 2000 
election—Ralph Nader was, above all, a regulatory cru-
sader . In the 1970s consumers, led by Nader, organized 
to demand safer, higher-quality products; goods that lived 
up to advertised claims; and lower prices for food, medi-
cal care, fuel, and other products . Nader’s activities influ-
enced passage of auto safety legislation in 1966 . The new 
law established federal motor vehicle and tire safety stan-
dards and brought the automobile industry under per-
manent regulation for the first time . In 1970 the National  
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reconsideration . Elected in 1980 on a platform highly 
critical of government roles in society in general and 
the economy in particular, President Ronald Reagan 
acted quickly, broadly, and decisively to alter the federal 
regulatory process .

In 1981 President Reagan issued Executive Order 
12291 (see appendix), which gave the OMB extensive 
powers over the regulatory apparatus—perhaps the single 
most important reform of the rulemaking process since 
the Administrative Procedure Act (APA) in 1946 . The 
order empowered the OMB to identify duplication, over-
lap, and conflict in rules, which federal agencies then were 
required to rectify; and to review existing and new rules 
for consistency with administration policies . The order 
required the use of cost-benefit analysis and established 
a “net benefit” criterion for rulemaking . The order also 
called for the serious consideration of alternatives, includ-
ing nonregulatory options, when attempting to solve 
problems, and selecting the approach that creates the least 
burden for affected parties .

In the 1980s both the process and substance of regula-
tion changed . The deregulation movement, which actually 
had begun in the late 1970s, accelerated and engulfed air-
lines, telecommunications, securities, trucking, railroads, 
buses, cable television, oil, natural gas, financial institu-
tions, and even public utilities . In some areas the changes 
were profound . For example, the ICC, the institution that 
started it all in 1887, was left a shadow of its former self by 
deregulation legislation of the early 1980s . (The ICC was 
finally abolished in 1995 .) Almost all the areas affected by 
deregulation were economic: rates, entry to markets, or 
business practices that critics believed were better left to 
the free market .

The Reagan administration attacked social regulation 
with different, subtler means . Administration officials 
imposed a temporary moratorium on new rules, altered 
procedures, cut budgets, and questioned policy decisions . 
New regulations faced a more arduous path from initia-
tion to publication in the Federal Register.

It must also be said that an examination of the 1980s 
also finds new regulatory statutes, but these statutes usu-
ally were amendments to earlier legislation . Examples 
include the Government Securities Act (1986); the Haz-
ardous and Solid Waste Amendments of 1984, which 
amended the Resource Conservation and Recovery Act; 
the Safe Drinking Water Act Amendments (1986); and 
the Electric Consumers Protection Act (1986), which 
amended the Federal Power Act . There were some new 
initiatives as well, such as the Commercial Space Launch 
Act of 1984 and Superfund hazardous waste regulations 
of 1980 .

During the administration of George H . W . Bush, the 
president was often described, perhaps unfairly, as lack-
ing interest in domestic policy . He attempted to respond 
to these criticisms with numerous assertions of intent, 
including his widely quoted aspiration to be known as 
the “environmental president .” Whatever his interests and 
hopes, it was certainly true that regulatory activity during 
the first years of his presidency continued a revival that 
had begun in Reagan’s second term .

1977), the Safe Drinking Water Act (1974, amendments in 
1996), the Toxic Substances Control Act (1976), and the 
Resource Conservation and Recovery Act (1976) .

Other regulatory agencies were established to protect 
certain elements of the environment, such as the Office of 
Surface Mining Reclamation and Enforcement (now the 
Office of Surface Mining) created in 1977 to regulate the 
strip-mining industry .

Workplace Safety
Safety in the workplace was the focus of another new 

regulatory agency that had an immense impact on U .S . 
business . OSHA was created in 1970 as an agency within 
the Labor Department to promulgate and enforce worker 
safety and health standards . The agency was authorized to 
conduct workplace inspections, require employers to keep 
detailed records on worker injuries and illness, and con-
duct research . Within one month of its creation, the agency 
adopted 4,400 standards from existing federal regulations, 
industry codes, and the American National Standards Insti-
tute . The agency also was authorized to issue standards for 
health hazards such as exposure to toxic chemicals .

Congress in 1973 established the Mining Enforcement 
and Safety Administration within the Interior Depart-
ment to promulgate and enforce mine safety and health 
standards . In 1977 the agency was reorganized as the Mine 
Safety and Health Administration (MSHA) and placed in 
the Labor Department .

Energy Regulation
Another major area of expanded federal regulation 

in the 1970s was the energy sector, in which the United 
States was repeatedly confronted with the twin problems 
of dwindling energy supply and soaring costs . In 1973 
Congress set up the Federal Energy Administration (FEA) 
to manage short-term fuel shortages . In 1974 Congress 
abolished the Atomic Energy Commission (AEC), cre-
ating in its place the Energy Research and Development 
Administration (ERDA), which was authorized to develop 
nuclear power and new energy sources while maintain-
ing the nation’s nuclear arsenal . That year, Congress also 
created an independent Nuclear Regulatory Commission 
(NRC), which assumed the AEC’s nuclear safety and regu-
latory responsibilities .

In 1977 President Jimmy Carter created the cabinet-
level Department of Energy (DOE) to consolidate the 
array of evolving energy powers, programs, and agen-
cies throughout the government . The DOE assumed the 
powers and functions of the Federal Power Commission 
(FPC), the FEA, and ERDA, all of which were abolished . 
Authority to set prices for natural gas, oil, and electricity 
was given to the Federal Energy Regulatory Commission 
(FERC), an independent commission set up within, but 
separate from, the DOE .

The Ronald Reagan and  
George H. W. Bush Administrations

If the 1970s demonstrated extraordinary faith in 
regulation as an instrument for achieving social objec-
tives, the 1980s were a decade of doubt, criticism, and 
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would have gone otherwise . On the other hand, a hostile 
Congress emboldened Clinton to use his regulatory pow-
ers where his legislative powers failed him . From homo-
sexual rights to patient protections against managed care 
insurers, Clinton was able to use the power of the presi-
dency to circumvent Congress .

The Clinton approach to regulation and the regula-
tory process was outlined in two different documents . 
His Executive Order 12866, “Regulatory Planning and 
Review” (for text of order, see the appendix), established 
the principles guiding the development of regulations in 
federal agencies and the review of those regulations in the 
White House . The National Performance Review (NPR), 
written under the direction of Vice President Al Gore, 
contained a number of proposals to “reinvent” regulation . 
While Clinton was generally viewed as more sympathetic 
to regulatory programs than his Republican predecessor, 
Clinton’s program for improving regulation contained 
much that is familiar from previous administrations .

The executive order, under the section titled “The 
Principles of Regulation,” established twelve policies that 
the president expected agencies to observe in their regula-
tory work . These included

■■ Identification of problems to be addressed by regu-
lation and their magnitude .

■■ Review of existing regulations for possible elimina-
tion or modification .

■■ Assessment of nonregulatory alternatives to solving 
problems .

■■ Use of risk assessment to establish regulatory  
priorities .

■■ Establishing steps to ensure that the benefits of 
regulation justify the costs and that regulations adopted 
are cost effective .

■■ Use of the best available information when develop-
ing regulations .

■■ Use of performance objectives whenever possible . 
Wide consultation with state, local, and tribal govern-
ments . Avoidance of inconsistent, incompatible, or dupli-
cative regulations .

■■ Tailoring of regulations to produce the least burden 
possible on society .

■■ Writing regulations that are simple and under-
standable .

The NPR, in a brief chapter titled “Eliminating Regula-
tory Overkill,” provided a number of more specific objec-
tives that the Clinton administration sought to achieve . 
These were mostly related in some way to the principles 
set forth in Executive Order 12866 . Among these objec-
tives were ambitious plans to reduce existing rules—50 
percent—within three years and set up better interagency 
coordination to reduce “red tape .”

Interagency coordination would be heightened through 
the creation of a high-level Regulatory Working Group . An 
NPR report noted the need for such coordination with the 
example of chocolate manufacturers who faced conflict-
ing regulations from separate agencies . OSHA demanded 
porous insulation to reduce noise from machinery, while 

Alarmed by apparent backsliding on the regulation 
issue, Bush’s conservative supporters mounted an orga-
nized and concerted effort to drag their president back to 
the path of reduction and reform . He imposed and then 
extended a moratorium on new rules and tightened cost-
benefit analysis requirements for those that were issued . 
He began instituting programs to set standards, then 
allowing businesses to develop the means to meet them . 
The EPA’s 33/50 program, developed under the Bush 
administration, was one example . The program allowed 
more than 1,300 companies to cut back voluntarily toxic 
emissions 33 percent by 1993 and 50 percent by 1995 . In 
exchange, EPA regulators would ease up on oversight and 
compliance rules . But Bush’s most dramatic response was 
the creation of the Council on Competitiveness, chaired 
by Vice President Dan Quayle . The council was given 
authority to roam the full range of regulation in search 
of relief for U .S . business, and it soon became an aggres-
sive advocate for relaxed requirements . A major source 
of controversy concerned the way the council conducted 
its business . It attempted to maintain strict secrecy in its 
deliberations and repeatedly refused to disclose those 
people in the private sector with whom it communicated 
or consulted . Those critics who were upset earlier with the 
possibilities of “backdoor rulemaking” were livid when 
they learned about the council’s operations .

The Bill Clinton Administration
President Clinton’s arrival in Washington was greeted 

with relief by liberal groups who felt the Reagan and Bush 
administrations had eased up too much on protection 
for the environment, workplace safety, and public health . 
Clinton’s actions, however, elicited both applause and 
concern from those groups . Ironically, business groups 
also gave Clinton mixed reviews, approving of many 
industry-friendly initiatives but decrying a few tough 
new regulations . Clinton geared his reforms toward eas-
ing the regulatory burden on industry, the interest group 
that offered him the least political support . But his advo-
cacy of “keeping the regulatory cop on the beat” quieted 
the criticism of liberal interest groups, as did the more 
public process his agencies instituted for rulemaking . A 
remarkable slew of “midnight” regulations—issued in 
the waning days of the Clinton White House—solidified 
his reputation as a regulatory activist . Forty-six finalized 
regulations—from sweeping rules governing repetitive 
motion injuries in the workplace to antidiscrimination 
protections for homosexuals—were published between 
Election Day, Nov . 2, 2000, and the day Clinton left office .

From 1994 to the end of his term, Clinton’s attitudes 
toward regulation could not be seen in isolation from 
those of Congress . The 1994 elections brought to power a 
group of Republicans whose contempt for regulation was 
unprecedented . Although they failed to enact their most 
ambitious legislative items, the self-described Republican 
revolutionaries forced the Democratic administration to 
institute regulatory changes that preempted and defused 
some antiregulatory zeal . The Republican Congress suc-
ceeded in invigorating Clinton’s reform efforts . At times, 
they even pushed agencies further to the right than they 
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reviewer to assess the safety of low-risk and moderate-risk 
products, thus speeding the regulatory process . A series of 
meetings between the FDA and medical device manufac-
turers produced changes to FDA inspection procedures to 
permit advance notification of inspections and an oppor-
tunity for firms to note on inspection records that a viola-
tion had been immediately corrected .

In July 1996 the Department of Agriculture’s (USDA) 
Food Safety and Inspection Service announced the first 
overhaul of its meat and poultry inspection system in 
ninety years, and again, cooperation was a key compo-
nent . Slaughterhouses and processing plants, with the 
help of USDA inspectors, were required to develop hazard 
analysis plans and sanitation standards . Regulators had to 
approve those plans and standards, and their implemen-
tation was to be monitored . But administration officials 
stressed that the new system allowed plants to develop 
strategies best suited to their situations rather than follow 
a system devised in Washington, D .C .

But just as it emphasized cooperation with industry, the 
Clinton administration also moved to protect its regula-
tory powers, in some cases flouting the notion of regulatory 
relief . By executive order, the EPA was given new authority 
to force polluters to clean up toxic waste sites . The USDA’s 
new meat inspection rules may have involved cooperation, 
but they also tightened safety controls . The rules mandated, 
for instance, that slaughter plants regularly test carcasses 
for the generic E. coli bacteria to verify the effectiveness 
of plant procedures designed to prevent fecal contamina-
tion . The rules also created the first regulatory performance 
standard for salmonella contamination rates .

Bridling under such regulations, a coalition of indus-
try groups in 1997 mounted perhaps the most significant 
challenge to the government’s regulatory authority since 
the modern regulatory era began in 1970 . The group’s law-
suit was triggered by tough new smog- and soot-reduction 
standards adopted in 1997 by the EPA under the author-
ity of the Clean Air Act . Industry lawyers contended that 
Congress had ceded too much of its lawmaking power 
to regulators when it approved the Clean Air Act, and 
that the EPA should be obligated to balance compliance 
costs against health benefits when setting standards . But 
in February 2001 the Supreme Court ruled unanimously 
in Whitman v. American Trucking Associations that the 
EPA—and by extension, all regulatory agencies—had the 
right to issue rules under the authority vested by Con-
gress . Specifically, the justices ruled, the Clean Air Act 
bars the EPA from weighing compliance costs against 
health benefits . The Court would later rule in 2007 that 
the EPA was in fact obligated, under the Clean Air Act, to 
regulate greenhouse gas emissions .

The ruling was a victory for Clinton, whose second 
term was marked by an increasing interest in new regu-
latory efforts . The Department of Agriculture approved 
new rules to regulate food labeled “organic .” In 1997 the 
White House signed the international agreement reached 
in Kyoto, Japan, to stem global warming through strict new 
limits on emissions of greenhouse gases such as carbon 
dioxide . Although there was not enough support in Con-
gress to ratify the Kyoto accords immediately, the Clinton 

the Food and Drug Administration (FDA) insisted such 
insulation could not be kept clean enough to meet food 
safety standards . The group also assumed the task of 
identifying priority rules for OMB review . By easing the 
review burden on OMB, the coordinating group allowed 
rule reviewers to consider new rules in new ways, such as 
using more detailed cost-benefit analyses and examining 
the various segments of society and the economy the rule 
was impacting . The group also quieted criticism of “back-
door” rulemaking by taking away from OMB some of the 
responsibility Reagan and Bush had given it .

The administration also let it be known, both in the 
NPR and at the press conference announcing Executive 
Order 12866, that it strongly supported the expanded 
use of regulatory negotiation . The administration subse-
quently named the EPA, OSHA, and FDA as the vanguard 
agencies for its reform efforts, stressing cooperation and 
consultation over punishment and oversight .

To complement the Bush administration’s 33/50 pro-
gram, the EPA under Clinton created Project XL and 
the Common Sense Initiative . Project XL allowed large 
companies with good environmental track records to 
demonstrate their paths toward emissions reduction out-
side those prescribed by EPA rule-writers . The Common 
Sense Initiative identified six industry sectors—automo-
biles, electronics, iron and steel, metal finishing, petro-
leum refining, and printing—and then formed teams of 
business, environmental, and community representatives 
to come up with industry-specific ways to cut red tape, 
reduce emissions, and end the one-size-fits-all approach 
to environmental regulations . Through the program, the 
EPA reached an agreement with the metal finishing indus-
try, granting it regulatory relief in exchange for efforts that 
went beyond mere compliance with environmental law . 
About 11,000 metal finishing shops would be brought 
under the agreement, which envisioned slashing emis-
sions by up to 75 percent of 1992 levels .

Starting in 1993 OSHA’s Maine 200 Program identified 
companies with high injury rates, then gave those firms 
the choice between partnering with OSHA to develop new 
worker safety programs or facing stepped-up enforcement . 
In December 1997 OSHA transformed the Maine pilot 
program into a national effort involving 12,250 employ-
ers, dubbed the Cooperative Compliance Program (CCP) . 
But cooperation could only go so far . About 10,000 out of 
12,000 employers invited to join the CCP had signed up by 
February 1998, but that month, the program was thrown 
out by a federal appeals court, responding to a major 
lawsuit by the U .S . Chamber of Commerce, the National 
Association of Manufacturers, the American Trucking 
Associations, and the Food Marketing Institute . The court 
found that the program amounted to an unfair club in 
the hands of the regulators . OSHA could promise fewer 
inspections, but to participate, businesses would have to 
institute some workplace safety programs that had not 
gone through a formal rulemaking procedure . That, the 
court ruled, was an end run around the regulatory process .

In 1996 the FDA announced a series of new coopera-
tive programs . One pilot effort allowed medical device 
manufacturers to select an FDA-recognized third-party 
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Reagan’s than Clinton’s—or even his father’s . As Reagan 
had done, Bush immediately froze all new rules and regu-
lations, pending a sixty-day review by the new administra-
tion . He also quickly put a conservative ideological stamp 
on his executive decision making . In his first month in 
office, Bush ordered that all companies contracting with 
the federal government notify unionized employees that 
they had the right to withhold the portion of their union 
dues slated to be used for political purposes . Republicans 
had been trying for years to enact this so-called paycheck 
protection measure as a way to curb funding for union 
political activities that were heavily biased toward the 
Democratic Party . Bush also rescinded Clinton-era orders 
favoring unionized contractors that bid on federally 
funded construction projects .

President Bush tapped John Graham, a vocal critic 
of business regulation, to head his Office of Information 
and Regulatory Affairs (OIRA), the regulatory gatekeeper 
within the OMB . OIRA was created during the last days of 
the Carter administration but was first staffed and shaped 
during Reagan’s tenure in the White House . The office 
aims to watch over and guide regulators . In this role, it 
reviews regulations—roughly 700 per year—and guards 
against bureaucratic overreach . A strong advocate of cost-
benefit analyses, Graham lost no time in applying his 
tough standards to regulations under review . During his 
first six months in office, the new OIRA head sent twenty 
rules back to their agencies of origin for redrafting . Dur-
ing the previous seven years under Clinton, the office had 
sent back just seven regulations .

But Graham was not entirely predictable . For 
instance, early in his tenure he argued against an admin-
istration decision not to regulate carbon dioxide as a pol-
lutant . The decision was a reversal of a pledge Bush had 
made during the 2000 campaign . Such regulation would 
have been a powerful tool to combat global climate 
change, but the administration argued that the cost to 
industry—especially to energy producers—would have 
been too high . Like Graham, though, Bush also defied 
predictions, making decisions that surprised opponents 
and supporters alike . For example, during his first few 
months in office he earned the praise of environmental-
ists by declining to reverse Clinton’s decision to set aside 
millions of acres of land as national monuments .

Meanwhile, with the White House canceling or at least 
reviewing many Clinton-era regulations, the Republican-
controlled Congress dusted off the 1996 Congressional 
Review Act in March 2001 and put it to use for the first 
time to overturn the Clinton administration’s tough new 
rule guarding against repetitive motion disorders, such 
as carpal tunnel syndrome and tendonitis . The review act 
had passed with little fanfare as a means to diffuse stron-
ger regulatory “reform” measures . But it granted Congress 
extraordinary new powers to combat regulatory efforts . 
The act sets aside traditional legislative procedures, such 
as hearings, bars filibusters, disallows amendments to so-
called resolutions of disapproval, and forbids an agency 
from reissuing a regulation that is “substantially the same” 
without explicit congressional approval . The highly contro-
versial ergonomics rule—developed by the Department of 

administration continued to work on emissions piecemeal . 
In 1999 the White House completed new emissions stan-
dards for the rapidly growing numbers of minivans and 
sport utility vehicles, so-called light trucks . These vehicles 
escaped automotive regulatory standards through a loop-
hole originally intended for trucks used for business pur-
poses, such as hauling and construction .

A Congress once marked by antiregulatory zeal was 
also joining the act . Its Congressional Review Act, passed 
in March 1996 to give lawmakers the authority to overturn 
any regulation by a simple majority vote, lay dormant for 
the remainder of the Clinton years . That same year, the 
Telecommunications Act created a new discount “e-rate” 
that firms must provide schools, libraries, and nonprofit 
groups for access to the Internet . In 1998 Congress again 
waded into the telecommunications market and drafted 
legislation banning the practice of “slamming,” where 
companies unilaterally change an unsuspecting custom-
er’s long-distance service provider .

Any credit the Clinton administration may have got-
ten for regulatory innovation was swamped by the ill will 
of business over the increased cost of regulation . In an 
August 1996 report, Thomas D . Hopkins of the Center for 
the Study of American Business (CSAB) at Washington 
University in St . Louis calculated that the total costs of 
regulation during the Clinton administration increased 
from $642 billion in 1992 and 1993 to $677 billion in 1996, 
using constant 1995 dollars . Those costs were to climb 
steadily to $721 billion by 2000 .

The growth in funding and staffing for both economic 
and social regulation was considerable from 1970 to 1980 . 
The rate of growth slowed in the 1980s, but by the end 
of the decade it was increasing once again . Staffing lev-
els during the early years of the Clinton administration 
declined because of cuts mandated by the NPR and others 
necessitated by congressional and administration budget 
cuts . OSHA employment declined from 2,409 in 1992 
to 2,208 in 1997, bouncing back to 2,370 in 2001 . EPA 
employment declined to 16,790 in 2000 from 18,398 in 
1992 . Still, by 2001, total staffing at fifty-four regulatory 
agencies was expected to rebound to a record 131,983, 
according to CSAB . The administrative costs of running 
those agencies were forecast to reach $19 .8 billion, a 4 .8 
percent increase over 2000 .

Another barometer of regulatory activity, the number 
of pages printed annually in the Federal Register, showed 
a similar trend . In 1970 the Federal Register had 20,032 
pages; in 1980, it had 87,012 . The number had declined 
to 47,418 by 1986 but stood at 68,530 pages in 1997 . Then 
the numbers soared . In 2000, the final full year of the 
Clinton administration, 83,178 pages were published . 
Clinton’s final three months alone saw 25,605 pages 
printed in the Federal Register. On January 22, 2001, three 
days after Clinton officially left office, last-minute rules, 
regulations, and other measures still in the pipeline filled 
944 Federal Register pages .

The George W. Bush Administration
From the day of his inauguration, George W . Bush sig-

naled his regulatory approach would be more similar to 
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privately employed airport baggage screeners with federal 
workers . It was the first major agency created since 1977, 
the year the Department of Energy came into existence . It 
would not be the last .

One criticism that came out of the 2001 attacks was 
that federal agencies did not adequately coordinate their 
counterterrorism activities . The charge stuck especially 
to intelligence and law enforcement agencies—notably 
the FBI and the Central Intelligence Agency (CIA) . Bush 
sought to overcome this handicap by creating an Office 
of Homeland Security, to coordinate the government’s 
domestic response to terrorism . The president appointed 
popular Pennsylvania governor Thomas Ridge to fill the 
post . Many in Congress, however, called for legislation 
that would define the powers of the new office and subject 
the president’s choice to confirmation . While Congress 
was beginning to float other proposals, the White House 
released a new plan for homeland security, one that was 
much broader and more far-reaching than most of the 
congressional proposals .

The Bush plan called for reorganizing large parts of 
the federal government to create a whole new department, 
the Department of Homeland Security . After initial con-
gressional enthusiasm for the new department, the issue 
became bogged down over labor issues . The administra-
tion wanted to be able to design a new personnel system, 
setting pay and performance rules free of the strictures 
of the civil service rules . The president also wanted to be 
able to rearrange parts of the agencies and their budgets 
without congressional approval . Finally, on November 22, 
2002, Congress cleared a bill that virtually mirrored Bush’s 
initial proposal and that largely gave the president his way 
on personnel issues .

The new Department of Homeland Security was cre-
ated out of twenty-two different agencies with just under 
170,000 employees and a budget approaching $40 billion . 
After the Department of Defense, it was the largest cabinet 
department (in terms of personnel) in the federal govern-
ment . The new department merged agencies in four basic 
areas: border and transportation security; emergency 
preparedness; countermeasures against weapons of mass 
destruction; and information analysis and infrastructure 
protection . It included the Coast Guard, the Customs 
Service, the INS, the Federal Emergency Management 
Agency, the Secret Service, and the new TSA . The new 
department also absorbed smaller functions of other 
agencies, such as the Department of Health and Human 
Service’s National Pharmaceutical Stockpile, the Depart-
ment of Agriculture’s Animal and Plant Health Inspection 
Service, and the Department of Energy’s Nuclear Energy 
Search Team .

The organizational fallout from the 2001 terrorist 
attacks did not end with the creation of the Department of 
Homeland Security . Terrorism analysts had bemoaned the 
lack of adequate intelligence since the day of the attacks, 
focusing particularly on a lack of coordination between 
the government’s fifteen intelligence-gathering agencies . 
These included the CIA, the FBI, the National Security 
Agency (NSA), the National Reconnaissance Office, the 
Defense Intelligence Agency, and intelligence bureaus 

Labor during the course of a decade—would have covered 6 
million workplaces and 100 million workers . Annual com-
pliance cost estimates ranged wildly, from $4 .5 billion to 
more than $100 billion .

But seven months before the rule was to go into force, 
Congress scuttled it with remarkable speed . Bush’s sig-
nature sent a clear signal that the regulatory activism of 
the Clinton era was over . “There needs to be a balance 
between and an understanding of the costs and benefits 
associated with federal regulations,” Bush said in a state-
ment the day the rule was officially revoked .

In 2001 the administration sought regulatory change 
by formalizing the process of OIRA review by actively 
soliciting groups—business associations, nonprofit orga-
nizations, think tanks, and universities, as well as gov-
ernment agencies—to suggest regulations for review and 
possible change . The nominated regulations, seventy-one 
in all, were handed over to Graham and his staff at OIRA, 
where they were subjected to strict cost-benefit analysis . 
Of these, twenty-three were categorized as “high prior-
ity” and many were eliminated or changed . For example, 
a Clinton-era regulation mandating greater energy effi-
ciency on new air conditioners was scaled back . Another 
rule banning the use of snowmobiles in national parks was 
largely rescinded .

But despite the work of OIRA, regulatory activity did 
not grind to a halt under Bush . During the president’s first 
year in office, the federal government issued 4,132 regula-
tions, while 4,313 were issued in 2000, the last year of the 
Clinton presidency . The number of Federal Register pages, 
another measure of regulatory activity, declined slightly 
under President Bush . In 2002, 80,332 pages were pub-
lished, a little less than Clinton’s last year in office . That 
number dropped further to 75,798 pages in 2003 . The 
numbers are a testament to the fact that though regula-
tory philosophy may change one way or another with the 
comings and goings of presidents, the work of regulating 
goes on . After all, most regulation is the fruit of legisla-
tion, often enacted long before a president arrives at the 
White House .

The shock of the terrorist attacks on September 11, 
2001, quickly changed the political and social dynamic of 
the nation . Bush and his administration asked Congress 
for $40 billion in new funds to help a devastated New 
York City and to begin waging the new war on terrorism, 
both at home and abroad . Legislation appropriating the 
funds cleared Congress a mere three days after the attack . 
The administration also asked for new law enforcement 
powers, such as new wiretapping and search authority as 
well as broader power to detain and deport immigrants . 
The USA PATRIOT Act that cleared Congress on Oct . 25, 
2001, granted expanded regulatory authority to a large 
number of agencies, including the Immigration and Natu-
ralization Service (INS), the Customs Service, and the 
Federal Bureau of Investigation (FBI) .

In November 2001 Congress created the Transporta-
tion Security Administration (TSA) within the Depart-
ment of Transportation, charged with administering 
security at airports . Under the legislation creating the 
new agency, the federal government replaced all 28,000 
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the burden of requiring businesses to release it . But the 
issue received little media attention .

The NHTSA rule came on the heels of other significant 
rule changes that also were little noticed . For example, in 
May 2003 the administration killed a rule, proposed dur-
ing the first Clinton administration, which would have 
required hospitals to establish facilities to protect their 
workers against tuberculosis . A month later OSHA elimi-
nated proposed rules that would have significantly tough-
ened ergonomic standards for employers . In both cases, 
the administration argued that the gains realized by the 
proposed rules did not outweigh the burden they would 
have imposed on businesses .

In August 2003 the White House relaxed Clean Air 
Act rules by allowing power plants to upgrade and expand 
without installing expensive new pollution control equip-
ment . This move came on the heels of a rewrite of pro-
posed new rules by the Energy Department that aimed at 
toughening the energy efficiency of newly manufactured 
air conditioners . The standards—originally proposed dur-
ing the Clinton administration—were weakened, although 
the new Bush-era rules still required new air conditioners 
to be more energy efficient .

OIRA’s Graham defended these and other similar deci-
sions . While he admitted that the administration generally 
favored the business community, Graham claimed that the 
White House was willing and able to impose tough new 
requirements on industry when they were provided with 
“adequate scientific and economic justification .” He cited 
recent reductions in diesel-engine exhaust emissions, 
new more transparent nutritional labeling requirements, 
and tougher criteria for side-impact air bags as examples 
of cases in which new regulations were warranted, even 
though they imposed substantial costs on business .

OMB claimed that this approach was balanced and 
that the administration had cut back the growth of costly 
new regulations by 75 percent, as compared with the 
Clinton and first Bush administrations . But consumer 
advocates, Democrats in Congress, and liberal activists 
argued that the administration’s efforts at “regulatory 
reform” were threatening the welfare of the American 
people . “Regulatory reform has generally been a way for 
this administration to avoid having the government act to 
protect the health and safety of the American public,” said 
Henry Waxman, ranking Democrat on the House Gov-
ernment Reform Committee .

Opponents of the administration’s regulatory efforts 
won some important victories in court . At the end of 2003, 
for instance, a federal court of appeals blocked the admin-
istration’s relaxation of Clean Air Act rules for power 
plants . A month later, another court of appeals ruled that 
the administration did not have the authority to weaken 
the new air conditioner efficiency rule .

One of the major initiatives of Bush’s first term was 
bipartisan passage of the No Child Left Behind Act in 
2002 . The act gave major regulatory powers to the Educa-
tion Department in its attempt to hold schools account-
able for student achievement levels . The law required 
annual testing of students from third through eighth 
grade and withheld federal funds from failing schools . 

in the State Department, Treasury Department, and the 
newly created Department of Homeland Security .

Calls for greater intelligence coordination were not 
new . Some forty studies in the five decades before 2001 
recommended the creation of some sort of intelligence 
czar . But pressure for an intelligence overhaul gained 
momentum after the attacks, especially when it was 
learned that the hijackers had lived in the country for 
months before the attacks and had openly engaged in sus-
picious activities .

Pressure for change increased even more after the 
release of the report of the 9/11 Commission on July 22, 
2004 . The commission had been charged with determin-
ing why the government failed to predict and stop the 
terrorist attacks . The cornerstone of the commission’s 
proposed changes was the creation of a national intelli-
gence director (NID), who would oversee and coordinate 
the activities of the fifteen agencies and would be the chief 
intelligence liaison to the president . Most significantly, the 
NID would have operational control over all of the intelli-
gence agencies’ budgets . The panel also called for the cre-
ation of a National Counterterrorism Center to act as an 
intelligence clearinghouse, conducting joint operational 
planning and analysis for use by the fifteen agencies .

Intense negotiations during fall 2004 produced a 
compromise on a major obstacle—control of the defense 
intelligence budget . Under the language eventually signed 
into law, the new director could shift only relatively small 
amounts of money—5 percent of an agency’s budget and 
no more than $150 million—at any given time . In addi-
tion, the NID could not “abrogate” the military chain 
of command . The intelligence overhaul became law on 
December 8, 2004, and within four months, the first NID, 
longtime diplomat John Negroponte, had been nominated 
by President Bush and confirmed by the Senate . In addi-
tion, the Counterterrorism Center was up and running .

While Congress and the White House spent a signifi-
cant amount of time and energy focusing on terrorism-
related issues, domestic concerns were not entirely set 
aside in this new era . Probably the most important and 
far-reaching action on the domestic front occurred in late 
2003, when Congress passed legislation making signifi-
cant changes to Medicare, the government’s health insur-
ance program for seniors . The new prescription drug 
benefit—estimated to cost more than $500 billion—was 
the largest expansion of an entitlement program since the 
1960s “Great Society” legislation that created Medicare 
and Medicaid .

Meanwhile, the administration continued to push for 
what it called a more commonsense policy toward regula-
tion, focusing on easing the regulatory burden on busi-
ness . In August 2004 the NHTSA issued what consumer 
advocates claimed was an important new regulation that 
would prohibit the public release of some automobile 
safety data . Public Citizen, a consumer advocacy group, 
filed suit to block the new rule, claiming that motorists 
needed this data to make informed choices when buy-
ing a car . The administration responded that the data 
was rarely, if ever, seen by consumers and that regulators 
needed to weigh the overall utility of the information with 
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In September 2006 Congress passed legislation signifi-
cantly boosting FEMA’s funding and expanding its role 
and responsibilities . Under the new law, the FEMA direc-
tor became the president’s chief adviser on disaster relief, 
superseding the authority of even the secretary of home-
land security in this capacity . The statute also reversed an 
earlier decision by Chertoff to remove FEMA’s responsi-
bility for the nation’s emergency preparedness . The agency 
now was charged with both emergency preparedness and 
emergency response—its previous role .

At the same time President Bush was struggling with 
the fallout from Hurricane Katrina, he also was fighting 
for another domestic priority: the reauthorization of the 
USA PATRIOT Act . Although there was little doubt that 
the act would be reauthorized, many in Congress, par-
ticularly Democrats, saw the debate over the bill as an 
opportunity to publicize and even curb what they saw as 
the administration’s excessive disregard for civil liberties 
in the years following the 2001 attacks . Of particular con-
cern, they said, was the NSA’s illegal practice of monitor-
ing the communications of terrorism suspects without a 
warrant from a federal court . Administration officials and 
others countered that the practice was not illegal and was 
necessary to effectively keep tabs on people who might 
be trying to plan and perpetrate terrorist attacks on the 
United States .

But while the debate over warrantless eavesdropping 
delayed the Patriot Act reauthorization, it did not ulti-
mately prevent it . The bill cleared Congress in March 
2006 and was signed by the president that same month . 
Furthermore, GOP control of Congress ensured that the 
president was able to push through a measure that accom-
plished most of what he wanted . In particular, the admin-
istration was able to convince Congress to permanently 
reauthorize most provisions of the act . The original USA 
PATRIOT Act had contained a four-year authorization .

In the November 2006 elections, the Republicans lost 
control of both houses of Congress, giving the Democrats 
complete control of the legislative branch for the first 
time in twelve years . Congressional Democrats—through 
their control of committees—began much more vigorous 
oversight of certain industries . Congress passed the Hous-
ing and Economic Recovery Act of 2008, which tight-
ened regulatory oversight and accounting requirements 
for Freddie Mac and Fannie Mae, the two government- 
chartered mortgage lenders . There was also a renewed 
effort to pass legislation allowing the FDA to regulate tobacco . 
The measure had bipartisan support, in both houses, but 
stalled due to opposition from the White House .

In addition to congressional action, significant regu-
latory initiatives in 2007 also originated from the White 
House, the courts, and the agencies themselves . For 
instance, in January 2007 the president issued an execu-
tive order aimed at giving the White House more control 
over the making of regulations (for the text of order, see 
appendix) . The order required each federal agency to have 
a regulatory policy office headed up by a political appoin-
tee . The idea was to have someone who shared the presi-
dent’s policy priorities in each agency to review and to 
conduct a cost-benefit analysis of regulations . The order 

Some states and local school districts viewed the law as an 
unfunded mandate, claiming that Congress did not pro-
vide adequate funding to implement the act’s provisions .

Under pressure, the Education Department began 
allowing flexibility in the No Child Left Behind program 
by 2004 . These efforts continued throughout Bush’s second 
term as groups from various states filed suits claiming, 
among other things, that the law was unconstitutional . 
While many of these legal actions were dismissed or 
appealed, the administration’s attempt at reauthorization 
in 2007 failed in the face of strong Democratic attempts 
to make major changes to the law . While provisions of the 
act remained in place in 2009, the Obama administration 
indicated that it wanted Congress to overhaul the law to 
lessen its reliance on standardized testing but toughen the 
requirements for teacher quality and academic standards .

In August 2005 Hurricane Katrina struck the Gulf 
Coast, bringing devastation to the states of Louisiana, 
Mississippi, Alabama, and Florida . Thousands of homes 
and businesses were destroyed, and New Orleans suffered 
a catastrophic flood . The death toll eventually exceeded 
1,700, and in addition to billions in property damage, the 
aftermath of the hurricane was characterized by chaos and 
looting . Problems were particularly acute in New Orleans, 
where many of the city’s poor, largely African American 
residents were stranded in the flooded city with little local, 
state, or federal government support .

Many criticized the lumbering response of the Federal 
Emergency Management Agency (FEMA), the agency 
within the Department of Homeland Security responsible 
for managing federal aid to disaster-stricken areas . Bush 
accepted blame for the slowness in the federal response . 
“And to the extent that the federal government didn’t fully 
do its job right, I take responsibility,” he stated . Still, prob-
lems associated with the government’s inability to quickly 
alleviate the suffering caused by the hurricane damaged 
public confidence in Bush and in the federal government .

Indeed, the long, costly road to recovery for the Gulf 
Coast brought the Bush administration its greatest chal-
lenge since the terrorist attacks of 2001 . One of the first 
acts of the administration was to loosen regulation, espe-
cially of the energy industry to keep gasoline and elec-
tricity flowing to the nation . However, it was evident that 
to rebuild the region, including most of the city of New 
Orleans, the full regulatory apparatus of the federal gov-
ernment would have to be employed—from agencies such 
as the EPA, to clean up the toxic mess left behind in New 
Orleans, to the Housing and Urban Development Depart-
ment, to provide temporary and permanent housing to 
thousands of displaced residents .

Under intense scrutiny from Congress, the media, 
and others, Homeland Security Secretary Michael Cher-
toff promised to thoroughly reengineer FEMA . During 
this time, the government also announced that the Army 
Corps of Engineers would completely rebuild the flood-
walls and strengthen the levees that protect New Orleans . 
The project was slated to be fully completed by 2010, 
although some initial protection was put in place by sum-
mer 2006 to ensure the city was not flooded during hur-
ricane season, which traditionally begins in June .
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veto fell short and Congress ended 2007 by passing legis-
lation reauthorizing the existing program, a measure that 
Bush signed . The expansion ultimately did become law 
in early February 2009 when newly elected Democratic 
President Obama signed it into law .

In April 2008 Bush lifted an executive branch ban 
on offshore drilling of oil and natural gas . With gasoline 
prices hovering around $4 a gallon at the time, the move 
was popular but largely symbolic since Congress had ear-
lier passed its ban on new offshore exploration in certain 
areas . Bush called on Congress to follow his example and 
open up restricted areas to exploration and drilling, but 
Democratic leaders in both the House and Senate refused . 
Expanding offshore drilling became a 2008 campaign 
issue, with Republicans—including GOP presidential 
candidate, Arizona senator John McCain—calling for 
restricted areas to be opened up to drilling .

Indeed, while energy usage and its impact on the envi-
ronment appeared, at one point, to be shaping up to be 
one of the most important issues in the campaign, it and 
everything else took a back seat in the minds of voters to 
concerns that the economy was sliding into a recession 
and possibly even a full-scale depression . While econo-
mists had been predicting that the United States and other 
parts of the world would fall into a recession sometime 
in late 2008 or early 2009, almost all experts believed that 
the downturn would be relatively short and mild . As it 
turned out, many banks and other financial firms had tied 
their fortunes to the U .S . housing market, where mortgage 
companies had begun to offer increasingly opaque and 
disadvantageous loans, especially to those in the subprime 
mortgage market (loans to those with a greater risk of 
default) . In turn, U .S . financial institutions bundled these 
disadvantageous, subprime mortgages together and pack-
aged them as securities .

When housing prices began to fall dramatically in 
2007 and 2008, many of these subprime borrrowers could 
no longer pay their loans, leading to growing losses in 
the financial sector in both the United States and Europe . 
These losses were much greater than almost anyone had 
anticipated, and soon many of the most storied names in 
the finanical world, including Citibank, Lehman Brothers, 
and American Insurance Group (AIG), faced bankruptcy . 
By October 2008, most banks and financial firms were 
hoarding what cash they had in an effort to survive, while 
not lending to businesses and individuals . Economists 
predicted that unless this situation improved, the world 
economy could be heading for an economic collapse that 
could rival the Great Depression of the 1930s .

It soon became clear to Bush’s Treasury Secretary, 
Henry Paulson, Federal Reserve Chairman Ben Ber-
nanke, and other high-ranking officials that many 
financial firms would not survive without an infusion of 
funds from the government . In September 2008 Paulson 
(himself the former president of Goldman Sachs) asked 
Congress for up to $700 billion to allow the federal gov-
ernment to bail out banks and other firms . Without the 
money, Paulson said, the financial sector would be unable 
to begin lending again and the broader economy would 
fall deeper into recession or even depression . After the 

also required that agencies issue new business regulations 
only if there was a specific need for the government to 
intervene .

Industry groups hailed the new directive, arguing 
that it would be a check on a government bureaucracy 
that often regulated without fully considering the cost to 
citizens and business . But Democrats criticized it, argu-
ing that the president was replacing the judgment of the 
impartial experts who staff the agencies with those who 
put political considerations first . They also argued that 
the White House was trying to compensate for the GOP 
loss of Congress by exerting tighter control over agency 
rulemaking .

Meanwhile, in April 2007 the Supreme Court ruled that 
the EPA was obliged, under the Clean Air Act, to regulate 
greenhouse gas emissions that likely cause global warm-
ing . The ruling delegated a significant new regulatory 
responsibility to the EPA, even though the agency, under 
President Bush, had not sought it . The administration 
reacted quickly to the ruling, announcing in May that it 
was ordering the EPA and three other federal agencies to 
write new regulations by the end of 2008 aimed at reduc-
ing greenhouse gas emissions from cars and trucks . But 
Democrats and many environmentalists argued that the 
president could immediately order a tightening of fuel effi-
ciency and auto emissions standards . By asking agencies 
to take almost two years to come up with new regulations, 
Bush was merely delaying any meaningful action until the 
end of his term, they charged . The White House countered 
that the issue was complicated and difficult and could only 
be resolved with adequate time for study and deliberation .

At the same time the Supreme Court gave the EPA 
powers for which it had not asked, the FCC moved in the 
opposite direction, issuing a report, also in April 2007, 
urging Congress to give it more authority, in this case 
to regulate violence on television . The agency, which 
already regulated obscene language and images on broad-
cast television, argued that there was growing evidence 
that television violence could hurt children and thus 
should be subject to oversight and regulation . Although 
the proposal received a lot of attention in the media and 
on Capitol Hill, Congress never moved to act on the  
recommendation .

President Bush was not idle during his last year or so 
in office . Near the end of 2007, Bush successfully fought 
largely Democratic efforts in Congress to expand the 
State Children’s Health Insurance Program (SCHIP), 
which provided federal matching funds to states to 
ensure children from families too poor to afford health 
insurance but not poor enough to qualify for Medicaid . 
Democrats in Congress had hoped to expand SCHIP eli-
gibility to children from higher income families who still 
lacked insurance, raising the number of participants in 
the program from 6 million to an estimated 10 million . 
They proposed paying for the expansion by raising the 
federal tax on cigarettes .

The president opposed the move on the grounds that 
it was a step toward socialized medicine . In October and 
then November of 2007, Bush vetoed measures containing 
the SCHIP expansion . Efforts to override the president’s 
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however, hit some snags, as congressional Republicans 
and moderate Democrats balked at the high levels of 
spending . In the end, Obama settled for a $787 billion 
package that ultimately won the support of only three 
Republicans in the Senate and none in the House . The 
1,100-page bill moved from first draft to law in less than a 
month, and three-quarters of the money was expected to 
reach state capitals, businesses, and individual taxpayers 
by the end of September 2010 .

Signed into law in February 2009, a chief beneficiary of 
the measure (called the American Recovery and Reinvest-
ment Act) were the unemployed, who received extended 
benefits and subsidies to continue health insurance cov-
erage . The act also included tax breaks for individuals 
and businesses, investments in health care and alterna-
tive energy, and substantial investments in Medicaid and 
education . To ensure that the legislation passed, Demo-
cratic lawmakers and the White House added billions in 
new spending and tax breaks that benefited a handful of 
specific companies and industries, including $8 billion in 
spending for regional high-speed rail projects .

Republican opponents criticized the measure for 
devoting too much money to Democratic pet projects—
such as health and education spending as well as money to 
pad state and local government budgets . At the same time, 
they said, there was too little money for programs that 
would quickly create private-sector jobs, such as road and 
bridge building . Sen . Tom Coburn of Oklahoma spoke 
for many in the GOP when he said that Congress had 
“reverted to its bad habit of larding up bills with special 
interest pork projects that stimulate reelection campaigns 
rather than the economy .”

After his victory on the stimulus bill, Obama turned 
his attention to the rest of his agenda . First to be addressed 
was regulatory legislation aimed at lowering carbon emis-
sions believed to cause global warming . After months of 
horse-trading, a climate change bill narrowly passed in 
the House in June 2009, but only after furious lobbying by 
the White House to win over Democrats from agricultural 
states, who complained that it would too heavily penal-
ize farmers . The president also had to coax support from 
some liberals, who were complaining that the measure 
was too watered down to be effective . In the end, the bill 
passed the House swiftly but narrowly, 219 to 212 .

The bill—which would regulate U .S . emissions, requir-
ing them to decline 17 percent by 2020 and set national 
limits on greenhouse gases—would create a complex “cap 
and trade” system to allow polluters to buy and sell emis-
sion permits, and would provide tax and other incentives 
aimed at changing the way individuals and businesses 
used energy . House conservatives argued that the bill 
would sharply increase energy bills for American house-
holds and impose new costs on businesses, resulting in the 
shipment of millions of jobs overseas to countries, such as 
China, that did not have strict climate regulations .

The president urged the Senate to follow the House’s 
lead and take up the legislation . Obama hoped a law regu-
lating greenhouse gas emissions would be enacted before 
a major climate summit in Copenhagen, Denmark, set to 
occur in December 2009 . But the legislation faced a stiffer 

collapse of Lehman Brothers in September, Congress 
heeded Paulson’s warning and passed legislation in early 
October creating the Troubled Assets Relief Program 
(TARP) . Congress appropriated half of the requested 
funds ($350 billion) immediately and promised to give 
the Treasury Department the remainder, if needed, in 
early 2009 . At the same time, the Federal Reserve under 
Bernanke began pumping what would eventually become 
a total of $2 trillion into the banking system to shore up 
its liquidity and encourage more lending .

Originally, the TARP money was to be used to pur-
chase subprime loans and other troubled assets from 
banks, hence directly relieving them of the major cause of 
their problems . But soon after TARP was enacted, Paulson 
changed his mind and began directly lending the money 
to banks by purchasing preferred shares of stock in these 
institutions . Many in Congress, on both sides of the aisle, 
criticized this new direction, accusing the secretary of 
lying to them when he originally requested the money 
in September . Paulson countered that the situation in the 
financial sector was highly fluid and volatile and that he 
had changed his mind as to how to best deploy the TARP 
funds because his understanding of the problem and how 
to best solve it had changed .

As already noted, the troubled financial sector and the 
worsening economy became the focus of the 2008 presi-
dential campaign during its last months . Both candidates 
voted in the Senate for the passage of TARP and both 
criticized banking executives and others in high finance 
for being so reckless . Senator McCain also criticized gov-
ernment regulators for not seeing the problem until it was 
too late . He even called for SEC chair, Christopher Cox, to 
resign . In the end many Americans blamed President Bush 
and, more broadly, the Republican Party, for at least some 
of the problems, making it hard for McCain to cast himself 
as the agent of change and reform . In the November 2008 
election, Obama won a convincing victory over his rival, 
garnering 53 percent of the popular vote .

The Barack Obama Administration
President Obama came into office vowing to tackle the 

economic crisis with immediate and longer-term fixes . 
The incoming president argued that the nation needed to 
do more than simply prop up the banks and stimulate the 
economy; it needed to fix what he deemed fundamental, 
structural problems to make the country stronger and to 
avoid another economic meltdown . With this in mind, 
Obama linked his broader reform agenda in education, 
health care, energy, and other areas to the financial crisis 
and the recession and announced his intention to push all 
of his major policy initiatives in his first year in office .

Still, the president determined that his priority as 
president would be passage of a major economic stimulus 
bill . Although it was becoming apparent that the TARP 
and other actions had saved the financial sector from 
total collapse, Obama and his economic team argued that 
without a major dollop of federal spending to boost the 
economy, the nation could still slide into a severe reces-
sion . The administration’s stimulus measure (which in 
its original form would have totaled nearly $900 billion), 
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In the Senate, three Democratic and three Republican 
members of the Finance Committee negotiated through the 
summer to come up with a plan that could garner biparti-
san support . The “gang of six,” led by Sen . Max Baucus of  
Montana, unveiled a plan in September that would expand 
eligibility for Medicaid, create a system of “insurance 
exchanges” where people could buy government-subsidized 
insurance, and levy fees on those who did not purchase 
health insurance . The bill, which would expand health insur-
ance coverage without adding to the federal deficit, attracted 
little Republican support, however . Even Democrats criti-
cized it for requiring that middle-income Americans buy 
expensive insurance policies . In a major address to Congress 
that month, President Obama reiterated his intention to get 
health reform passed in 2009 . The White House, however, 
began talking about scaling back its ambitions to get a bill 
that many in Congress could support . In particular, the 
president indicated a willingness to possibly forgo the pub-
lic option, a move that produced vigorous protests from the 
more liberal wing of his party .

In spite of the impasse on climate change and delays on 
health care, the president could point to some important 
victories during the first year of his tenure . In late January 
2009, for instance, Obama signed the Lilly Ledbetter Fair 
Pay Act, a priority for civil rights advocates and women’s 
groups that extended the amount of time someone could 
sue in pay discrimination cases . The act was named for 
Ms . Ledbetter, a Goodyear Rubber and Tire employee who 
alleged pay discrimination but was prevented from bring-
ing legal action against her employer because she initiated 
the lawsuit after the statute of limitations had run out .

In May 2009 Obama signed legislation aimed at pro-
tecting consumers from excessive charges and other 
unpopular practices common among some credit card 
companies . The law, called the Credit Card Responsibility, 
Accountability and Disclosure Act, made it more difficult 
for card issuers to charge consumers penalties or excessive 
fees and required companies to clearly warn cardholders 
of any changes to the terms of their contracts .

On June 11, 2009, Congress passed landmark legis-
lation giving the FDA sweeping new powers to regulate 
tobacco, from the amount of nicotine in cigarettes to their 
packaging and marketing . President Obama, himself an 
occasional smoker, applauded the bill and quickly signed 
it . Previous attempts to regulate tobacco had been ham-
pered by opposition from the powerful tobacco lobby, 
but changing social attitudes in the past decade had led 
to greater intolerance for a product that the medical com-
munity had long considered addictive and deadly . The 
legislation imposed restrictions aimed most particularly 
at preventing children from acquiring the smoking habit, 
including requiring warning labels to cover 50 percent of a 
cigarette pack and banning the use of Joe Camel and other 
cartoon characters that tobacco industry opponents said 
were clearly directed at children .

In spite of these legislative achievements, the administra-
tion’s biggest goals remained unrealized . As already noted, 
legislation aimed at reducing carbon emissions would die in 
Congress by the middle of 2010 . The president’s biggest leg-
islative priority—health care reform—looked to be heading 

challenge in the Senate, where Republicans and Demo-
crats from energy and industrial states had traditionally 
opposed efforts to dramatically reduce fossil fuel use .

After efforts to push through a measure that was 
similar to the House-passed bill failed, Senate supporters 
attempted to broaden its appeal by linking it with other 
energy initiatives, such as provisions offering new support 
for nuclear power and offshore oil production . But this 
effort also failed, and by the summer of 2010 the legisla-
tion was essentially dead . Republican gains in the Senate 
in November of that same year killed any hopes that the 
bill might be revived in 2011 .

The president had better luck with the second and 
most important major plank of his domestic agenda: 
health reform . Still, the White House faced enormous dif-
ficulties in pushing its plans to reform the nation’s health 
care system through Congress, doing so only after signifi-
cantly scaling back the measure to attract enough moder-
ate Democratic support .

A number of presidents before Obama, including Tru-
man, Nixon, and Clinton, had tried to overhaul the nation’s 
health care system only to find themselves stymied . Part 
of the difficulty in making substantial change rests in the 
fact that the health care industry, which is nearly one-
sixth of the American economy, has huge vested interests 
that are naturally resistant to change . In addition, many 
Americans with health insurance are satisfied with their 
quality of care, making wholesale changes a difficult sell . 
Obama and others pointed out that health care costs had 
been rising at far above the rate of inflation for decades, 
making the current situation unsustainable both for the 
government (which insures more than 40 percent of the 
population via Medicare, Medicaid, and other programs) 
and businesses that provide insurance to their employees . 
In addition, by the time Obama took office at the begin-
ning of 2009, roughly 45 million Americans had no health 
insurance, forcing many people to delay important medi-
cal treatments or rely on expensive visits to hospital emer-
gency rooms for routine care .

As with the climate bill, Obama turned to his allies 
in Congress to actually come up with the details of the 
plan . In the House, Democrats produced a measure that 
would have allowed those without insurance to purchase 
it from the government—a so-called public option . Those 
in lower-income brackets would receive this public insur-
ance at subsidized rates and no one would be denied cov-
erage due to a preexisting condition . The measure also 
tried to save money by cutting $500 billion from Medicare 
over ten years . But by the end of 2009, the health bill had 
yet to pass the House, held up mostly by opposition from 
Republicans, who worried about cost estimates for the leg-
islation of more than $1 trillion for the next decade . Oth-
ers also worried that the public option would drive private 
insurers out of business and create a situation in which the 
government not only regulated but ran the entire national 
health care system . Opposition also came from moder-
ate and conservative Democrats, over cost issues as well, 
but also over concerns about the possibility that a greater 
government role in the health system would lead to more 
taxpayer funded abortions .
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On the evening the measure cleared Congress, Presi-
dent Obama (who would sign the bill into law two days 
later) remarked that passage of health reform “proved that 
we are still capable of doing big things . We proved that 
this government—a government of the people and by the 
people—still works for the people .” Republicans coun-
tered that the law was rammed through Congress using 
procedural tricks and was passed in defiance of the wishes 
of the American people . GOP leaders promised to retake 
Congress in November 2010 and to make the repeal of the 
law their top priority .

The new law—called the Patient Protection and 
Affordable Care Act—more closely mirrors the original 
Senate-passed bill and does not contain everything that 
the administration had hoped for—particularly the public 
option . Still, the act makes dramatic changes to the health 
care landscape . For instance, it forbids insurers from refus-
ing to cover someone with a preexisting condition and 
allows children to continue to be covered by their parents’ 
insurance plans until the age of twenty-six . The law also 
authorizes $875 billion over the next decade (mostly after 
2014) to expand insurance coverage . This provision makes 
an estimated 24 million working people who lack access 
to affordable coverage through their employers eligible for 
tax credits to buy insurance . In addition, it expands Med-
icaid eligibility . Everyone who earns less than 133 percent 
of the federal poverty level—an estimated 16 million peo-
ple—would become eligible for Medicaid .

The new law also calls for the creation of a health insur-
ance “exchange” in each state aimed at offering consumers 
different insurance options at competitive prices . Perhaps 
most controversially, the act (starting in 2014) requires all 
uninsured adults to buy insurance or face fines of at least 
$750 a year . This last provision has already been the basis 
for a number of lawsuits challenging its constitutionality . 
At the end of September 2011, the Department of Jus-
tice asked the Supreme Court to hear one of these chal-
lenges, a development that almost guaranteed that the high 
court would decide whether the requirement to purchase 
insurance and, indeed, potentially the entire statute, were 
constitutional . In June 2012, in National Federation of Inde-
pendent Business v. Sebelius, the court upheld the bulk of 
the law, including the “individual mandate,” ruling that 
Congress had power under the Taxing Clause to impose 
a penalty on individuals for failing to obtain health insur-
ance but exceeded its power under the Spending Clause 
by threatening to withhold all Medicaid funds from states 
that did not agree to expand coverage under the program .

Just months after the health care bill was signed into 
law, the president scored another big victory with the 
enactment of financial reform legislation . Introduced in 
the wake of the financial crisis, debated for more than a 
year, and signed into law on July 21, 2010, the Wall Street 
Reform and Consumer Protection Act of 2010 (also called 
“Dodd-Frank” after its chief sponsors, Sen . Christopher 
Dodd, D-Conn ., and Rep . Barney Frank, D-Mass .) was 
the most sweeping overhaul of the financial system since 
the Great Depression .

Although the law was considered a major legisla-
tive victory for President Obama and for its supporters 

for a similar fate . Indeed, in August 2009, the greatest cham-
pion of health reform in Congress, Sen . Edward Kennedy, 
D-MA, died of brain cancer, dealing supporters a huge blow . 
But in the wake of Kennedy’s death, Democratic congres-
sional leaders made a new push to pass health care reform 
and succeeded, passing legislation in December of that year 
in both the House and Senate .

It was a victory for supporters of reform, but a victory 
tempered by a number of factors . First, no Republican in 
either the House or Senate voted for the bill, leaving the 
most significant legislative initiative in a generation with-
out even token bipartisan support . Perhaps more impor-
tantly, the House-passed and Senate-passed versions 
differed in key areas . In particular, the House-passed bill 
contained the so-called public option and the Senate bill 
did not—a major point of contention between House and 
Senate Democratic leaders . Still, as Congress went home 
for the Christmas holiday, the president and Democratic 
congressional leaders confidently predicted that these 
differences would be ironed out and that the legislation 
would be finalized and passed soon after the New Year .

At the beginning of 2010, however, this optimism col-
lapsed, caused by the election of Republican Scott Brown 
to the Senate seat held by the recently deceased Kennedy . 
Brown, who was behind in the polls until the last few days 
before the election, had campaigned vigorously against 
health care reform . Brown’s election to the seat of the most 
revered liberal in the Senate and in one of the most liberal 
states in the nation seemed to be a rebuke of the president, 
his party, and his plans for the nation’s health care system . 
But his victory was more than symbolic . Replacing Kennedy 
with a Republican gave the Democrats only 59 seats in the 
Senate, one short of the 60 needed to stop a filibuster .

Many saw Brown’s election and the loss of the Demo-
crat’s filibuster-proof majority as the final straw for health 
care reform, at least health care reform on a grand scale . 
As already noted, none of the Senate’s Republicans sup-
ported the administration’s health care reform effort, 
despite intense lobbying by the president of more moder-
ate GOP senators, Obama’s willingness to forgo the public 
option, and the efforts of the “gang of six” to hammer out a 
compromise that at least some Republicans could support . 
In addition, some national polls showed that a slim major-
ity of the American people opposed health care reform, 
with many worrying that an overhaul would degrade their 
current health care options .

By early 2010, some supporters of the president were 
arguing that the best course was to attempt to pass much 
smaller, more incremental reforms instead of a big, sweep-
ing bill . But Obama decided to press ahead with a compre-
hensive overhaul . The key obstacle remained the Senate, 
where the entire GOP caucus threatened to filibuster the 
measure, leaving the Democrats one vote short of being 
able to move a bill forward . To get around this obstacle, 
Democratic leaders used a technicality—bringing up 
the legislation as part of budget reconciliation—which 
allowed it to pass with only a simple majority . On March 
21, 2010, the Senate passed the measure, over strenuous 
Republican protests, by a vote of 56–43 . Later that day, the 
House passed the Senate bill, 220–207 .
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little oversight authority over the agency . At the beginning 
of 2012, after nearly six months of wrangling with Sen-
ate Republicans over Cordray’s nomination, President 
Obama used a recess appointment to put the former Ohio 
attorney general atop the new agency .

While the Federal Reserve was on the sidelines of the 
CFPB fight, it was at the center of another battle—this one 
over whether to continue to “prime the economic pump” 
with the tools at its disposal . Throughout 2010 and into 
2011, Fed Chairman Ben Bernanke resisted calls to raise 
long-term interest rates, which had been lowered to near 
zero during the financial crisis in an effort to help jump-
start the economy . By 2010, however, some prominent 
economists and bankers, including a number of people 
sitting on the Fed’s Board of Governors, were warning that 
keeping interest rates low could lead to inflation, which in 
turn could stall the economic recovery . Bernanke argued 
that low rates were still needed because the economic 
recovery continued to be very tenuous .

In early November 2010, Bernanke upped the ante 
when he had the Federal Reserve begin a second round of 
quantitative easing—known as QE2 . QE2 involved pump-
ing additional money into the economy by having the Fed 
purchase about $600 billion in Treasury bills (T-bills) over 
the next six to eight months . This came on the heels of the 
first round of easing in 2008 and 2009, in which the Fed 
pumped almost $2 trillion into the American economy, 
also by purchasing T-bills, as well as bonds and stocks .

QE1 had been initiated during the worst days of 
the financial crisis, a time when many economists wor-
ried that the nation and the world would be thrust into 
a severe economic depression . As a result, QE1 was rela-
tively uncontroversial . QE2, on the other hand, was initi-
ated during a time when the economy was growing and 
the nation was supposedly recovering from the recession . 
Supporters of QE2 argued that the economy was still 
scarred by the financial crisis and the recession of 2008 
and 2009 and that the recovery was weak . QE2, they said, 
would provide a necessary monetary lubricant to help 
keep the economy growing . In particular, Bernanke and 
others argued, QE2 would help keep stock prices high, 
which in turn would put more money in consumers’ 
hands and help drive economic growth . Others, how-
ever, warned that the Fed was playing a dangerous game 
with QE2 . After all, they pointed out, the program was 
financed by simply printing more money and injecting 
it into the economy, a tactic that could easily devalue the 
currency and lead to much higher inflation . And if that 
happened, they said, the Fed would have to dramatically 
raise interest rates to tamp down inflation, which in turn 
would almost certainly restrain economic growth or even 
produce another recession .

By the summer of 2011 a consensus had formed among 
economy watchers that QE2 had not fulfilled the expecta-
tions of either the optimists or pessimists . The economy 
was growing, but slowly, and unemployment remained 
stubbornly above 9 percent . On the other hand, the much- 
feared rise in inflation had largely failed to materialize . By 
mid-July some economists were expressing concern that 
the country could be headed into another recession, and 

in Congress, Dodd-Frank’s journey from bill to law was 
not without major hurdles, especially in the Senate . Criti-
cism for the proposal came from both sides of the aisle, 
with Republicans arguing that it would entail excessive 
and burdensome regulation that would only make it more 
difficult and costly for businesses and consumers to raise 
or borrow money . And while most Democrats saw the 
law as a victory that demonstrated to their constituents 
that they could be tough on Wall Street, some in the party 
felt the package did not go far enough and left too many 
critical decisions to the same federal regulators who had 
missed the warning signs in the run-up to the financial 
crisis of 2008 .

Among the key provisions of the new law was the estab-
lishment of a council of federal regulators to watch for and 
assess any potential threats to the financial system . The 
overhaul also gave shareholders a non-binding advisory 
vote on executive compensation and gave federal agencies 
new powers to regulate and even liquidate financial institu-
tions that posed a threat to the nation’s financial health .

Perhaps the most important and controversial provision 
of the new law involved the establishment of the Consumer 
Financial Protection Bureau (CFPB) . The CFPB’s mandate 
was to track consumer-related issues with an eye toward 
protecting ordinary people from unscrupulous banks and 
financial services firms . Although the bureau was to be 
technically part of the Federal Reserve, it was to operate 
independently, with a director appointed by the president 
who was not answerable to the Federal Reserve Board .

Democrats, consumer advocates, and others praised 
the creation of the new agency as a new bulwark against 
greedy banks and other financial services companies that 
prey on consumers . But many Republicans as well as busi-
ness groups worried that the bureau would expand the 
“nanny state” to new levels and take away citizens’ rights 
to make their own decisions .

This debate continued after the bill became law . Dem-
ocrats wanted President Obama to appoint Harvard law 
professor Elizabeth Warren (who is credited with com-
ing up with the idea for the bureau) as director . Many 
Republicans in Congress, however, said they could not 
support Ms . Warren, whom they saw as too stridently 
anti-business . Warren also did not have the full backing of 
the administration, where she was seen as a little too out-
spoken by some people on the president’s economic team .

In the end, the president passed over Warren and, on 
July 16, 2011, nominated former Ohio Attorney General 
Richard Cordray to head the new agency . Cordray, who 
had built a reputation in his state and nationally for suc-
cessfully prosecuting financial crime (particularly against 
mortgage lenders), also was not favored by many Republi-
cans, some of whom declared him “dead on arrival” soon 
after his nomination was announced . Indeed, some sena-
tors said they would not support any nominee until the 
president agreed to discuss changes to the agency to make 
it more “accountable .” In particular, some GOP senators 
wanted the bureau’s budget to be provided by Congress . 
As things stand, the CFPB receives its funding through 
the Federal Reserve and, thus, is not required to ask con-
gressional appropriators for money, leaving Congress with 
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the nation’s business community . During the first half 
of the president’s first term, many business leaders had 
accused Obama of treating them with neglect and, at 
times, even hostility . The business community was par-
ticularly troubled by what Obama considered to be some 
of his signature achievements—namely, the overhaul of 
health care and the new financial reform law .

In the wake of 2010 midterm elections, the presi-
dent made it clear that he was eager for a détente with 
the business community . As evidence of this attitude, 
Obama called for federal agencies to look for rules that 
were “outdated, duplicative, or ‘just plain dumb .’ ” And 
by June 2011, the administration had identified hundreds 
of regulations that were unnecessary and burdensome to 
businesses . These rules would be eliminated or rewritten, 
the president promised, saving companies and consumers 
hundreds of millions of dollars annually .

Around this time, the Obama administration and the 
still relatively new Republican leadership in the House 
locked horns in a new budget battle . It occurred less than 
six months after the same parties had come to an agree-
ment on extending the Bush tax cuts and unemployment 
benefits . This time, the fight would be over the debt ceil-
ing . But the issue was essentially the same: how to best 
reduce the deficit .

The debt ceiling represents the maximum amount 
of money that the U .S . can borrow . Until recently, Con-
gress routinely raised this ceiling with little debate, giv-
ing the government the authority to borrow more money . 
In recent years, however, deficit hawks in the Republican 
Party have come to view the debt ceiling as an opportunity 
to call attention to the government’s rising debt and as a 
bargaining chip in their efforts to bring down spending .

In the months leading to 2011, the debt ceiling of 
nearly $14 .3 trillion was about to be exceeded . By March 
2011, the ceiling had technically been breached, but the 
Department of the Treasury was able to use accounting 
tricks to keep an actual default on American debt at bay 
until the middle of the summer . As the summer began and 
GOP leaders in Congress started negotiating in earnest 
with their Democratic counterparts and the White House, 
it became clear that both sides were far apart, even though 
both claimed they wanted to cut the deficit and raise the 
debt ceiling . One huge sticking point was taxes: Republi-
cans didn’t want to raise them, even for the wealthy . Dem-
ocrats wanted a mix of tax increases and spending cuts but 
were unwilling to tackle significant cuts in entitlements, 
such as Social Security and Medicare, which are big driv-
ers of deficit growth .

By July, both sides were looking to Republican House 
Speaker John Boehner and President Obama to come 
together and negotiate a “Grand Bargain” that would pro-
vide long-term deficit reduction and raise the debt ceil-
ing by a substantial amount . The two men almost struck 
a deal that would have reduced future debt by $4 trillion 
over 10 years, the amount budget experts estimated was 
needed to stabilize government deficits . But the negotia-
tions fell apart after each man accused the other of mak-
ing new, unacceptable demands just as they were about to 
close the deal .

Bernanke held open the possibility of another round of 
quantitative easing—QE3 .

These debates over interest rates and quantitative 
easing did not involve President Obama, who has no 
authority over the Federal Reserve beyond appointing its 
leadership . But during this time the president was also 
working to boost economic growth . By the time QE2 was 
being debated in late 2010, Obama’s first big attempt to 
help the nation’s economy—the nearly $800 billion stimu-
lus package—had largely run its course . And like QE2, the 
stimulus had many detractors, who could point to high 
unemployment and uneven growth as evidence that the 
enormous spending package had not actually provided 
much help to the economy .

Many Democratic lawmakers and liberal pundits 
called on Obama to put together another stimulus, argu-
ing that the economy needed an additional injection of 
government funds to prevent the recovery from losing 
steam . But the election, in November 2010, of a Republi-
can majority in the House as well as Republican gains in 
the Senate, ended any chance that Congress would enact 
another stimulus, even a much smaller one . Instead, in 
December 2010, the president sat down with incoming 
House Speaker John Boehner and other Republican lead-
ers and worked out an $858 billion deal that kept in place 
all of the tax cuts that had been enacted under President 
George W . Bush, in exchange for expanded unemploy-
ment benefits and other tax incentives aimed at stimulat-
ing the economy .

The Bush tax cuts had been scheduled to expire at the 
end of 2010 and Republicans had campaigned to keep 
them in place, arguing that the nation could ill afford what 
amounted to a major tax increase during difficult eco-
nomic times . The deal struck between Obama and GOP 
leaders kept all of the Bush cuts, including lower rates for 
the wealthiest Americans (something the president had 
campaigned against vigorously in 2008) and lower capi-
tal gains rates . In exchange, Republicans agreed to a $57 
billion extension of emergency federal unemployment 
benefits, allowing the long-term unemployed to draw up 
to 99 weeks of benefits until the end of 2011 . There was 
also a provision allowing businesses to deduct the cost of 
all equipment purchases until the end of 2011 . Allowing an 
upfront deduction gives businesses an incentive to accel-
erate their capital investment plans, which in turn should 
benefit equipment manufacturers .

While many Democrats in Congress criticized the 
measure, particularly the continuation of tax cuts for the 
wealthy, many in the president’s party ultimately voted for 
it because it contained the unemployment extension and 
a continuation of tax cuts for middle-income Americans . 
The president acknowledged this ambivalence when he 
admitted that “there are some elements of this legislation 
that I don’t like .” But, he said, “that’s the nature of com-
promise, yielding on something each of us cares about to 
move forward on what all of us care about . And right now, 
what all of us care about is growing the American econ-
omy and creating jobs for the American people .”

Around the same time, Obama made another attempt 
at boosting growth, this time by looking for ways to help 
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Obama’s first term, including Dodd-Frank, the legislation 
that brought about significant changes to financial regula-
tion in the United States, as well as Obamacare, the presi-
dent’s health insurance reform legislation . Romney argued 
that both laws would ultimately be a drag on the economy . 
But Obama fought back, criticizing Romney’s refusal to 
cut taxes even for the wealthy and arguing that Romney 
had not clearly explained what he would replace Dodd-
Frank with . The president added that his federal health 
care plan was very similar to the one Romney himself had 
instituted while governor of Massachusetts .

At the end of June, just before the presidential nomi-
nating conventions, the Supreme Court handed the 
administration what may be the most important regula-
tory decision of the decade . The ruling saved the presi-
dent’s most important first-term legislative achievement: 
the law overhauling the heath care system .

Almost immediately after the Affordable Care Act 
(ACA) was enacted in 2010, the law was challenged in 
court on a host of different fronts . Eventually, two of those 
challenges were combined into one case by the high court . 
The first, and by far the most important part, of the two 
issues before the Court involved the law’s mandate that 
everyone must buy health insurance or pay a penalty . 
Opponents of this provision, known as the “individual 
mandate,” argued that Congress did not have the power to 
force people to choose between purchasing something or 
paying a penalty . Proponents argued that the government 
did have the authority to require certain purchases—such 
as auto insurance—and did so all the time . Both sides 
agreed that if the high court struck down the individual 
mandate, it would effectively gut the health care law .

The second major issue involved the ACA’s require-
ment that all 50 states participate in an expansion of 
Medicaid coverage—aimed at significantly increasing 
the number of poor people who are eligible for health 
insurance . As with the individual mandate, those states 
opposed to this requirement argued that Congress did not 
have the authority to order them to expand their Medicaid 
programs, while the administration and others claimed 
that Congress’ authority to regulate interstate commerce 
(known as the “Commerce Clause”), as well as other pow-
ers, gave it the right to require states to participate in the 
Medicaid expansion .

When the Supreme Court finally ruled in June 2012, it 
struck down the Medicaid mandate, handing states a huge 
victory . The Court ruled that in mandating state partici-
pation, the federal government had been unreasonably 
coercive and had exceeded its authority under federalism, 
which is the constitutional principle that the states and 
the federal government each have their own powers and 
authority . And indeed, over 20 states have opted out of the 
expansion .

Nevertheless, the law survived the more important 
challenge involving the individual mandate . The lawyers 
who defended the mandate argued that it was constitu-
tional under the Commerce Clause, but in the end, the 
Court ruled that Congress had the right to impose the 
requirement or fine based on its power to tax, rather than 
its authority to regulate interstate commerce . In other 

At the last minute, just before an unprecedented U .S . 
default on its debt, a new, much smaller deal was forged 
that effectively increased the debt ceiling by $900 billion . 
The bill, which was passed by bipartisan majorities in 
both houses of Congress and signed into law on August 
2, 2011, also contained $917 billion in spending cuts over 
the next 10 years . Finally, and perhaps most important, the 
new law, named the Budget Control Act of 2011, created a 
mechanism, called sequestration, aimed at prodding Con-
gress to cut an additional $1 .2 billion or more in spending 
before the end of 2012 . If Congress failed to cut at least $1 .2 
trillion by the end of 2012, automatic, across-the-board 
spending cuts would kick in over the next 10 years to make 
up for the missing cuts . If Congress managed to pass some 
spending cuts but didn’t reach the $1 .2 trillion mark, the 
automatic cuts would cover the difference .

Sequestration, as this mechanism is called, largely left 
politically sensitive entitlement spending alone, mean-
ing that virtually all cuts would come from discretionary 
and defense spending . Still, many in both parties viewed 
sequestration as an outcome so unpalatable that it likely 
would prompt both sides to make the necessary cuts 
before the deadline at the beginning of 2013 .

Just two days after President Obama signed the Bud-
get Control Act, Standard and Poor’s (S&P) downgraded 
the debt of the United States, from its top AAA rating to 
its second-best AA+ rating . S&P (one of the world’s three 
largest credit rating agencies) pointed to the inability of 
U .S . political leaders to hammer out a more substantial 
budget deal . While the new AA+ is still a good rating, 
this was the first time in modern history that U .S . debt 
had anything but the highest rating . In addition, there was 
worry that the downgrade would have a global impact, as 
the United States is the world’s largest economy and the 
dollar is, in effect, the world’s currency .

While some economists and market watchers pre-
dicted that the S&P downgrade would make it more 
expensive for the U .S . to borrow money, interest rates on 
U .S . debt actually fell slightly in the days following the 
announcement . Investors, both foreign and domestic, 
clearly still thought the United States was the safest har-
bor for their money . In addition, the other two large credit 
rating agencies, Moody’s and Fitch, kept their top ratings 
for American debt, leading many observers to charge that 
S&P had jumped the gun . Indeed, as 2011 wound down, 
economists were predicting that the American economy 
was finally moving from slow, post-recession growth to 
something more robust, if not quite full-speed .

By the time the 2012 presidential campaign was in full 
swing, questions about how fast the economy was grow-
ing and how to make it grow faster had taken center stage . 
While Obama advocated federal spending on education 
and new energy sources, his opponent, Republican Mitt 
Romney derided this approach as “trickle down govern-
ment,” which would entail raising taxes on the middle 
class and already-struggling small businesses . This criti-
cism carried some weight, as Obama faced reelection at a 
time of tepid economic growth and an unemployment rate 
that seemed forever locked above 8 percent . Mr . Romney 
also attacked a number of policies implemented during 

Copyright © 2015 SAGE Publications. Not for sale, reproduction, or distribution.



THE DEVELOPMENT OF SOCIAL REGULATION  •  21

Still, with many economists and others talking about 
a “jobless recovery,” Bernanke’s focus on unemployment 
was welcomed in many quarters . In July 2012, a month 
after the announcement of the new policy, unemployment 
ticked up from 8 .2 percent to 8 .3 percent . Many saw this 
higher unemployment number as proof that the Fed’s pol-
icy shift had been the correct course . A few months later, 
the Fed launched QE3 .

It is unclear what role, if any, QE3 played in Obama’s 
reelection . But while polls showed that the American peo-
ple were still unhappy about the state of the economy, they 
were happy enough with the president’s efforts to restart 
economic growth to give him another four years in office . 
Indeed, while many thought the race would be close or that 
Romney would tap enough economic discontent to win, 
Obama was reelected with just over 51 percent of the vote .

A president’s second term is often characterized by 
frustration and scandal, and just months after being hand-
ily reelected, President Obama was experiencing both . But 
first, the president chalked up a big legislative victory, get-
ting some of the tax increases he had fought for unsuc-
cessfully during his first term .

The 2010 budget agreement that extended all of the 
Bush tax cuts was set to expire at the end of 2012 . If noth-
ing was done, all of the cuts would end and substantial tax 
increases would automatically go into effect . This massive 
tax increase, called the “fiscal cliff ” for obvious reasons, 
gave the president a lot of leverage over Republicans, who 
were loath to see the Bush cuts expire . At the same time, 
if the Republicans called Obama’s bluff and let the tax 
cuts expire, all taxpayers, including those in the middle 
class, would pay more . Obama, who had declared himself 
a champion of the middle class during the 2012 campaign, 
did not want to see middle-income taxes rise, which gave 
the GOP at least some counter leverage . Still, fresh off his 
reelection win, the president clearly had the advantage in 
these negotiations .

Since the president’s relationship with Speaker Boehner 
had soured after their failed debt ceiling negotiations in 
2011, Obama turned to his vice president, former senator 
Joe Biden, to be the lead White House negotiator . Biden in 
turn appealed to his old colleague, Senate Minority Leader 
and Republican Mitch McConnell, to help him hammer 
out a deal . The two worked through the Christmas holiday 
and came up with an agreement that Republicans didn’t 
like, but could live with . Taxes would be raised for indi-
viduals making $400,000 or more and couples making 
$450,000 or more . The estate tax, which had been phased 
out, was phased back in—at 40 percent for anything more 
than $5 million . Finally, the 2 percent cut in the payroll tax 
that had been instituted in 2010 to help stimulate the slug-
gish economy was allowed to expire . The deal was quickly 
passed by both houses on New Year’s Day 2013 and signed 
into law the next day .

Many Democrats criticized the deal, saying that the 
president should have used his leverage to extract tax 
increases for people at the $250,000 threshold, rather than 
at $400,000 . Republicans also were critical, asserting that 
small-business owners would suffer disproportionately 
under the new law and, as a result, would hire fewer people . 

words, the fine for not purchasing insurance was judged 
to be a tax and, thus, constitutional . By squarely reject-
ing the Constitution’s Commerce Clause as a justification 
for keeping the individual mandate, the Court may have 
clipped Congress’ wings for the future, as many laws that 
impose requirements on the states do so claiming the 
Commerce Clause as the source of this authority .

Just months after this decision, the administration lost 
a key player in the regulatory realm . In August 2012 regu-
latory “Czar” Cass Sunstein announced that he would be 
leaving his government post overseeing the administra-
tion’s regulatory policy to return to his previous job as a 
professor at Harvard Law School . As chief of the Office of 
Information and Regulatory Affairs (OIRA), a unit in the 
White House’s Office of Management and Budget (OMB), 
Sunstein reviewed and ruled on hundreds of regulations, 
from major environmental initiatives to revamping of the 
decades-old food pyramid . He had also played a signifi-
cant role in the regulatory work resulting from the enact-
ment of Dodd-Frank, the Affordable Care Act, and other 
major laws .

While Sunstein was at times criticized by business 
interests, the sharpest criticism of his polices came from 
unions, environmentalists, and others who accused Sun-
stein of worrying too much about the cost of regulations 
and not enough about the problems that prompted agen-
cies to draft them in the first place .

Meanwhile, just a month after Sunstein’s resignation 
and two months before the presidential election, the Fed-
eral Reserve announced its long-anticipated third round 
of quantitative easing (QE3) . Under the plan, released in 
September, the Federal Reserve would buy about $85 bil-
lion in mortgage-backed securities and government bonds 
each month . In addition, Bernanke promised that the Fed 
would hold down short-term interest rates to zero until 
the middle of 2015, extending an earlier deadline by an 
additional six months . Perhaps most important, the chair 
and his colleagues promised to keep buying securities and 
bonds until the recovery was firmly in place .

The announcement of QE3 came in the wake of a big 
policy shift at the central bank . Since the 1960s, the Fed 
has had two core macroeconomic missions: fight inflation 
and keep unemployment low . And in the 1970s and 1980s, 
under then Fed Chairman Paul Volcker, the central bank 
had in effect made inflation-fighting its first priority . How-
ever, in June 2012 Chairman Bernanke announced that the 
Fed would rebalance the bank’s mission . Bernanke said that 
from now on, the Fed would be willing to tolerate inflation 
as high as 2 .5 percent . At the same time, he said, the bank 
would not consider raising interest rates until either unem-
ployment was down to 6 .5 percent or lower or inflation rose 
above 2 .5 percent .

In many ways the shift in Fed policy was to be 
expected . After four years of keeping interest rates at near 
zero, as well as two rounds of quantitative easing, the new 
policy statement was more a reflection of existing real-
ity than a set of guidelines for the future . For some time, 
Bernanke had been viewed as too lax about inflation and 
too concerned with economic stimulus . The new policy 
announcement merely fed these fears .
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In the lead-up to the sequester trigger in March, 
Obama warned that many Americans would suffer under 
the cuts because they would be across the board and 
indiscriminate . But while there were some high-profile 
closures (the White House stopped giving tours to the 
public), the anticipated breakdown in government ser-
vices never materialized, leaving the president with some 
egg on his face . The sense of doom diminished further 
when, in April, Congress passed, and the president signed, 
legislation giving the Pentagon and air traffic controllers 
more leeway in determining how to make the cuts, mean-
ing they would be less likely to jeopardize national secu-
rity or air safety .

In addition to these policy setbacks, the administra-
tion, by May, found itself on the defensive as a cascade of 
embarrassing scandals came to light . The first issue was 
the continuing fallout from the killing by Islamist radicals 
of the U .S . ambassador to Libya and three other American 
officials at the consulate in Benghazi, Libya, in September 
2012 . Problems for the administration stemmed not only 
from questions about whether the personnel had been 
given adequate security but whether the administration 
had tried to issue and stand by a false story about who 
attacked the consulate because, as Republicans and others 
maintained, the White House didn’t want to contradict its 
campaign narrative that the war on terror was essentially 
over by admitting that the attack had been executed by 
an al Qaeda affiliate . The White House countered that it 
had initially given out wrong information because it did 
not immediately know what had happened . Interest in the 
Benghazi attack faded for a time but was revived in May 
2013, after a number of State Department and intelligence 
officials came forward to contradict some of the adminis-
tration’s claims about what it knew and when .

A second and potentially more damaging revelation 
came in May 2013, when IRS officials admitted that in 
2011 and 2012 inspectors in the agency’s Cincinnati office 
had specifically targeted hundreds of conservative groups 
for investigations and audits when they had applied for 
tax-exempt status . While these revelations resulted in the 
dismissal of the acting director of the IRS and substantial 
concern about the whether the government could be trusted 
to be impartial, no substantive evidence was produced 
implicating the White House or the 2012 Obama campaign .

The same week the IRS scandal broke, the Justice 
Department admitted to having wiretapped the phones of 
20 reporters at the Associated Press as part of an inves-
tigation aimed at determining who in the government 
was leaking classified information to journalists . The rev-
elations caused concern about the government’s commit-
ment to press freedom—particularly a reporter’s right to 
protect the identity of his or her source—in cases involv-
ing national security .

Less than two weeks after the news of the Justice 
Department probe surfaced, a 29-year-old information 
technology contractor named Edward Snowden revealed 
that the National Security Agency maintained a data-
base of all the recent phone records of every American . 
Snowden also revealed that the NSA ran a program, 
called PRISM, which allowed it to access phone, e-mail, 

Still, it was clear that the president had won this round, an 
assessment that led many political observers to say that he 
was gaining momentum as he entered his second term .

The president’s momentum seemed to extend to his 
establishment of an almost entirely new cabinet . As is cus-
tomary in second-term presidencies, there was a significant 
cabinet shuffle following Obama’s reelection . By June 2013, 
the president had nearly completed overhauling his cabi-
net, although he came under fire for a lack of diversity at 
the top . In addition, some of his nominations caused fierce 
partisan resistance . Obama’s first choice for secretary of 
state, U .N . Ambassador Susan Rice, ran into heavy turbu-
lence over her role in what some alleged was a cover-up on 
the part of the administration concerning the September 
2012 attack on the U .S . Consulate in Benghazi, Libya . Rice 
was ultimately named Obama’s national security adviser, 
while his second choice for State, Massachusetts Senator 
John Kerry, easily won confirmation to replace the popular  
Hilary Clinton, who had announced her retirement 
after the president was reelected . Chuck Hagel, a former 
Nebraska senator and a Republican, also ran into turbu-
lence in his quest to succeed the retiring Leon Panetta as 
secretary of Defense . Hagel, known as a maverick within his 
own party, was deemed by some in the GOP to be not sup-
portive enough of Israel, a charge Hagel successfully refuted 
on his way to confirmation .

Of special note were the successful confirmations of 
Sally Jewell as Interior secretary (replacing former senator 
Ken Salazar) and former White House Chief of Staff Jack 
Lew as Treasury secretary (replacing Timothy Geithner, 
who resigned at the end of Obama’s first term) . Other 
appointments included that of Penny Pritzker to replace 
John Bryson as Commerce secretary and Thomas Perez 
to replace Hilda Solis as Labor secretary, as well as Ernest 
Moniz as Energy secretary, and Anthony Foxx as Trans-
portation secretary . Early criticism concerning lack of 
diversity (Kerry, Hagel, Lew, Jewell, Moniz, and Pritzker 
are all white) may have helped prompt Obama’s nomina-
tion of Perez, a first-generation Dominican American and 
Foxx, an African American .

But success for the president was short-lived and 
the second-term “curse” seemed to arise less than two 
months after his inauguration . The trouble began at the 
start of March 2013, when the president and Congress 
gave up on their effort to reach an agreement to fore-
stall more than $85 billion in automatic spending cuts 
that would be triggered under the Budget Control Act 
of 2011 . The sequester had been scheduled to begin on 
January 2, 2013, but Congress gave itself and the White 
House two additional months to make the $1 .2 trillion in 
cuts needed to avoid sequestration .

The extra time proved inadequate . While the White 
House and some Republicans hoped to avoid the seques-
ter, some in the GOP were content to let it take effect, 
reasoning that virtually any spending cut was good when 
the government is running annual deficits of more than $1 
trillion . Some Democrats, meanwhile, felt that the defense 
cuts included in the sequester were overdue, and last-ditch 
Republican efforts to excise the defense portion of the 
sequester only strengthened this perspective .
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While various factions continued to fight over the con-
stitutionality of the president’s health and environmental 
plans, a new debate with profound regulatory implica-
tions was unfolding . Indeed, in June 2013 the Supreme 
Court handed down a number of landmark decisions that 
will likely have a significant regulatory impact in years to 
come . While none of these decisions had quite the heft 
of 2012’s health care ruling, two cases in particular were 
milestones in their own right .

In one of these landmark decisions, the high court 
ruled that a core provision of the Voting Rights Act of 
1965 was unconstitutional . The part of the civil rights 
law at issue was the section that targets certain states and 
counties for heightened federal scrutiny due to their his-
tory of discriminating against minority voters . The Court 
ruled that this section was no longer valid because it relied 
on decades-old data and did not reflect today’s reality—
one in which African Americans generally do not face the 
same challenges in voting or registering to vote as dur-
ing the days of segregation . The Court concluded that if 
Congress redrafted this section of that act, this time using 
up-to-date information, the section would no longer be 
unconstitutional .

Until the ruling, nine states (all but one in the South) 
and a host of counties in other states around the country 
were required to submit any new election laws, regulations, 
or other electoral changes to the Justice Department for 
review . The department could and often did reject these 
changes if it believed that they would imperil or hinder 
minority voting . By striking down this section, the Court 
effectively took away the Justice Department’s authority to 
hold these states and counties especially accountable . The 
department did retain the right to investigate and pros-
ecute efforts to impede voting by minorities .

The final, and from a regulatory standpoint, the most 
important, ruling handed down by the high court in the 
early summer of 2013 involved the decision to strike 
down part of the federal Defense of Marriage Act of 1996 
(DOMA) . At issue in the case was the part of the law that 
banned same-sex marriage for purposes of federal law . 
This meant that even if a gay or lesbian couple married 
in a state where gay marriage was legal, they would not 
be eligible for federal spousal benefits, from Social Secu-
rity to veterans’ benefits . The court ruled that in enacting 
DOMA, the federal government had overreached into an 
area that had traditionally been the states’ power to regu-
late and define . In addition, said the Court majority, by 
denying basic benefits and rights to legally married same-
sex couples, DOMA violated the equal rights guarantees 
contained in the Fifth Amendment of the Constitution .

As marital status directly or indirectly affects eligibility 
for more than 1,000 federal benefits, the invalidation of 
DOMA required a substantial number of regulatory and 
other changes to accommodate legally married gays and 
lesbians . In addition, same-sex couples who are legally 
married but who lived in a state that did not give marital 
rights to gays and lesbians were at first still not eligible for 
most federal benefits . President Obama, who supported 
the ruling striking down DOMA, quickly convened a task 
force to see how many federal benefits could be given 

and Internet search records of practically everyone in the 
world . He also later revealed that the United States had 
bugged dozens of foreign embassies, including those of 
allies, such as France and Germany .

While accessing the phone records of Americans 
requires a lawful search warrant, critics charged that the 
special intelligence court tasked with issuing such war-
rants was essentially a rubber stamp . International records 
obtained through PRISM or via embassy eavesdropping 
did not require a warrant since the subjects of the search 
were not American citizens and, thus, were not protected 
by the Constitution .

For some, Snowden was a hero who had pulled back 
the curtain on a secret government program that was 
almost certainly abusing its power . For others, including 
the president and most members of Congress, Snowden 
was a traitor who had compromised the nation’s national 
security by letting America’s enemies see how it keeps tabs 
on them . These critics also pointed out that both pro-
grams had been authorized and were overseen by Con-
gress and that the national security court charged with 
issuing domestic warrants was not a rubber stamp but a 
real court manned by respected federal judges .

Even before these four scandals broke, public trust in 
government was near an all-time low—at 26 percent in 
April 2013, according to a survey conducted by the Pew 
Research Center . In 1958 nearly three times as many 
Americans (73%) said they trusted their government . 
This was bad news for President Obama and Democrats, 
who saw an expanding role for the federal government, 
not only in providing health care via the Affordable Care 
Act, and protecting the environment, but in creating more 
social mobility and economic growth with more spending 
on infrastructure, research, and education .

On top of this general mistrust of the government, 
the administration continued battling in court to protect 
many of its signature priorities, particularly the Afford-
able Care Act (ACA) . Indeed, although the ACA was 
upheld in 2012, parts of the law continued to be chal-
lenged in federal court . In particular, challenges to the 
law’s subsidy scheme and to provisions mandating that 
most employers provide free contraceptive coverage to 
female employees were working their way through the 
federal court system, with virtually all Supreme Court–
watchers predicting final resolution at the high court . In 
addition to these troubles, one of the most important parts 
of the law—the creation of state-run “exchanges” offering 
a range of low-cost health insurance to individuals—was 
imperiled in the short term because some states were say-
ing they would not be ready to start the program on Octo-
ber 1, 2013, the date mandated by the law . And on top 
of these problems, almost half of all states (twenty-two, 
including Texas, Pennsylvania, and both Carolinas) had 
refused to participate in the ACA’s expansion of Medic-
aid, citing fears that future costs for states will spiral out of 
control . And in early July, the administration announced 
that a key section of the bill that requires employers with 
fifty employees or more to offer benefits (the “employer 
mandate”) would not be implemented on January 1, 2014, 
but instead was postponed to January 1, 2015 .
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but was forced to consider another candidate after more 
liberal Democratic senators objected to Summers on 
the grounds that he was too close to Wall Street and not 
attuned enough to the needs of average working Ameri-
cans . So, in October 2013 President Obama nominated 
the person many considered to be his second choice, Vice 
Chair Janet Yellen, to be the next Fed chair . “She’s a proven 
leader and she’s tough—not just because she’s from Brook-
lyn,” the president said in announcing Yellen’s nomination . 
At the same ceremony, Yellen seemed to acknowledge the 
Summers critics when she said that “too many Americans 
still can’t find a job, and worry how they’ll pay their bills 
and provide for their families . The Federal Reserve can 
help if it does its job effectively .”

In the wake of the Yellen nomination, Fed watchers 
began speculating on how she might impact the fate of 
QE3 . Some worried that ending QE3 would endanger a 
still weak economic recovery and possibly pull the nation 
back into recession . But in December 2013, a month before 
Yellen was confirmed, the Fed’s open market committee 
(still chaired by Bernanke) voted to scale back QE3, cut-
ting monthly bond buying from $85 billion to $75 billion . 
And while both Bernanke and Yellen signaled that the Fed 
would continue scaling back QE3 in the coming months 
(the program would ultimately end in October 2014), they 
also made clear that interest rates would remain near zero 
for the time being . The combination of scaling back QE3 
and keeping low interest seemed to work: the economy 
suffered no appreciable damage during this time .

The big story of the second half of 2013 was supposed 
to be immigration reform . Throughout much of the year, 
the White House and the Senate negotiated the contours 
of a massive new immigration reform plan, one that 
would give the estimated 11 million illegal immigrants in 
the United States a path to legalization and possibly even 
citizenship . Efforts in the Senate were led by a freshman 
Republican senator from Florida, Marco Rubio, who had 
won an upset election in 2010 with support from the Tea 
Party . Pro-reform strategists in both parties hoped that 
Rubio’s imprimatur on an immigration measure would 
give it a fair hearing among conservative Republicans in 
the Senate and then the House . 

The strategy seemed to be working when, in late June 
2013, the Senate passed a measure that would have granted 
permanent residency to those already here illegally, if they 
paid a fine and any back taxes owed . Under the bill, unau-
thorized immigrants would be able to stay and work in the 
U .S . but would not be eligible for citizenship until it could 
be shown that the U .S . border was secure . Toward that 
end, the measure would have authorized $40 billion in 
new spending for border security, including the comple-
tion of a 700-mile fence from one end of the border with 
Mexico to the other .

But the bill never gained traction in the House, where 
Speaker Boehner was unable to generate enough support 
among Republicans to move the bill forward . While some 
GOP lawmakers were open to allowing some illegal immi-
grants to stay permanently, many opposed the path to citi-
zenship offered under Rubio’s measure . By the end of 2013 
the immigration reform proposal was dead . 

to couples living in states that don’t recognize same-sex 
marriage via new regulations and executive orders . While 
many benefits were soon conferred, there were statutory 
roadblocks for other agencies (such as the Social Security 
Administration) .

Beyond its important regulatory implications, the gay 
rights decision had another, even greater impact: gay mar-
riage advocates used the rationale given by the Court’s 
majority to strike down DOMA to launch federal court 
challenges to same-sex marriage bans in more than thirty 
states, arguing that these prohibitions violated the U .S . 
Constitution’s promise of equal protection under the law . 
By early 2015 federal courts in roughly half of these states 
had overturned prohibitions on gay marriage, bringing the 
total number of states that allowed gay marriage to thirty-
six and creating an opportunity for the Supreme Court to 
finally rule on the constitutionality of same-sex unions .

Around the same time constitutional scholars were 
dissecting the Supreme Court’s landmark rulings on vot-
ing rights and gay rights, economists were paying special 
attention to a raft of economic data in an effort to deter-
mine whether the American economy was finally enter-
ing a period of high and sustained growth . Generally, they 
liked what they saw . By the middle of 2013 the Fed’s third 
round of quantitative easing (QE3) seemed to be working . 
First quarter economic growth had come in at a respect-
able annual rate of 2 .4 percent and the unemployment rate 
(by May) had dropped to 7 .6 percent and seemed to be 
heading lower . In addition, the stock market was boom-
ing, with the Dow Jones Industrial Average up more than 
15 percent in the first six months of 2013, adding cash 
in some peoples’ pockets and boosting consumer confi-
dence . Perhaps most important, the housing market was 
showing real growth, with prices up more than 12 percent 
in May from the same period the year before and new 
home construction picking up to meet increased demand .

By June 2013 Bernanke felt enough confidence in 
the health of the economy to begin publicly speculating 
about gradually throttling back on QE3 . But global stock 
markets plummeted in reaction to his comments, and 
the chair and others were soon forced to clarify that they 
would maintain the $85 billion bond-buying program as 
long as fundamental weaknesses remained in economy . 

In spite of the good economic news and reassuring 
words from Bernanke and others, some economists pre-
dicted that stock market volatility would remain, due to 
continuing fears that the Fed was waiting for an opportu-
nity to wind down QE3 as well as rumors that Bernanke 
would not be reappointed for another term as chair once 
his current tenure ended in January 2014 . When asked 
about his future at the Fed, Bernanke repeatedly hinted 
that he might not stay for a third time, arguing that he was 
not the only person capable of managing “the exit” from 
QE3 and the other important policies implemented during 
the 2008 financial crisis, such as keeping short-term inter-
est rates near zero . And indeed, during the summer of 2013 
the White House made it clear that it would chose some-
one other than Bernanke to be the nation’s top banker . 

Obama had reportedly intended to nominated for-
mer Treasury Secretary Lawrence Summers as Fed chair 
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to the American people . The president was forced to admit 
that he had been wrong about his claim but denied he had 
lied . 

Things went from bad to worse for the administration 
when, in April, it was revealed that 40 military veterans in 
Phoenix, Arizona, had died while waiting for care from 
the Veterans Administration (VA) . By June an internal 
audit revealed that more than 120,000 veterans had either 
been made to wait too long before receiving care or had 
simply been ignored by the VA and had never received 
any treatment . 

Obama’s chief of staff, Denis McDonough, said that 
the president was “madder then hell” about the problem 
and had vowed to fix it . Veterans Affairs secretary Eric 
Shinseki, resigned amidst the scandal and was replaced by 
Robert McDonald, former CEO of Procter and Gamble . 
Meanwhile, Congress passed the Veterans Access, Choice, 
and Accountability Act of 2014, which appropriated $10 
billion to allow veterans to receive private medical care at 
the government’s expense . Another $6 billion was appro-
priated to bring on additional staff at the VA with the aim 
of eliminating the agency’s backlog . 

Meanwhile, in the spring and summer of 2014 the high 
court handed the administration a number of defeats, 
including a ruling that invalidated President Obama’s 
“recess appointments” to the National Labor Relations 
Board (NLRB) . The Constitution gives the president 
the power to make temporary, high-level appointments 
without Senate approval when the Senate is “in recess,” 
a point no one disputes and one that was not at issue in 
the case . But Obama had made the NLRB picks during a 
“pro forma” session of the Senate, when no official busi-
ness was being conducted but when the chamber was not 
technically in recess . 

The justices rebuked the president for overstepping 
his authority, saying that only the Senate, not the White 
House or anyone else, can determine when it is in recess . 
The decision called into question roughly 300 NLRB deci-
sions that had been made during the time the now-invalid 
appointees had sat on the board . 

The Supreme Court also ruled against the administra-
tion in the case regarding birth control, Burwell v. Hobby 
Lobby, deciding that a regulation stemming from the 
Affordable Care Act mandating that employers provide 
free contraception to female workers could not be applied 
to employers who object to doing so on religious grounds . 
The ruling applied only to closely held companies (those 
that are directly run by a person or a family) and not 
big public corporations . Still, religious liberty advocates 
hailed the decision as a major victory that would protect 
small-business owners, such as Catholics, who might 
object to all artificial birth control; or evangelical Protes-
tants, Orthodox Jews, Mormons, and Muslims, some of 
whom object to emergency contraception because they 
see it as de facto abortion . 

By the fall of 2014 it was clear that Obama was not hav-
ing his best year . But in the midterm elections in November, 
things got even worse for the president . Republicans took 
control of the Senate, bringing their total up from 45 to 
54 . Republican Sen . Mitch McConnell of Kentucky became 

In addition to its failure to pass immigration reform, 
Congress also gridlocked on spending for fiscal year 2014, 
a battle that ended up shutting down the government 
for more than two weeks . The disagreement centered 
on providing money for the government to implement 
the Affordable Care Act . In mid-September 2013, House 
Republicans passed a spending bill for the entire govern-
ment for the new fiscal year (which begins every year 
on October 1) that also contained provisions to defund 
the new health care law . A week later, the Senate and its 
Democratic majority passed the same spending bill with 
one key difference: it restored funding for implementing 
the ACA . A few days later, the House took up the same bill 
and added the ACA defunding provision back in .

This standoff was in place when, on October 1, fiscal 
year 2014 began . Since Congress had not appropriated any 
money to fund government operations, 1 .3 million federal 
employees were furloughed and only essential person-
nel were told to report to their offices . During the next 
ten days, Congressional Republicans and officials from 
the Obama administration met a number of times in an 
unsuccessful effort to forge an agreement . 

As the shutdown entered its second week, many 
Republicans began looking for a way to end the stalemate . 
Polls showed the voters were unhappy about the shutdown 
and that many blamed GOP lawmakers for the situation . 
At this point, Senate leaders from both parties worked out 
a deal that gave the White House and congressional Dem-
ocrats virtually everything they wanted . The new measure 
did not defund the ACA . Indeed, the only concession the 
Democrats made was to agree to stricter income verifi-
cation requirements for those receiving government sub-
sidies when they buy health insurance from government 
exchanges set up under the new law . The measure quickly 
passed the Senate with significant Republican support . In 
the House, Speaker Boehner relied on Democrats (all 198 
of whom voted for the bill) to give him the majority he 
needed to clear the measure for the president’s desk . A full 
seventeen days after the shutdown had begun, the govern-
ment reopened for business . 

Still, while the administration and congressional Dem-
ocrats saved the ACA, the law remained deeply unpopular, 
with polls routinely showing a large majority of Americans 
opposed to it . This problem for the president and his allies 
in Congress was compounded when, in March 2014, it 
became clear that the president’s claims about one impor-
tant aspect of the law proved untrue . During the 2012 pres-
idential campaign, Obama repeatedly claimed that under 
the ACA no one would be forced to give up their insur-
ance or even their doctors . But as those parts of the law that 
impact individuals began to be implemented in 2013, mil-
lions of self-insured individuals with policies purchased 
prior to the ACA received notices from their insurance 
companies canceling their policies . The cancellations came 
because many of these individual policies did not offer the 
array of services required for all health insurance policies 
under the new law . Those who lost their pre-ACA insur-
ance were required to purchase a new policy—and many 
were livid . Obama’s words came back to haunt him, with 
many Republicans accusing the president of outright lying 

Copyright © 2015 SAGE Publications. Not for sale, reproduction, or distribution.



26 •  FEDERAL REGULATION: AN INTRODUCTION

At the commission meeting, FCC Chair Tom Wheeler 
said that the commission was using “all the tools in our 
toolbox to protect innovators and consumers” and that the 
Internet “was too important to let broadband providers be 
the ones making the rules .” But the two Republicans on the 
commission were highly critical of the move, arguing that 
the Internet has been a platform for innovation in large 
part because it has remained largely unregulated . “The 
Internet is not broken,” said Republican Commissioner 
Ajit Pai . “There is no problem to solve .”

Around this time, the new Congress sworn in Janu-
ary 2015 began in earnest to fulfill McConnell’s promise 
to get things done . The first order of business was passing 
legislation mandating the construction of the Keystone 
XL Pipeline . The project, which had been held up by the 
Obama administration for six years, would run a pipeline 
from Nebraska to the Gulf Coast, allowing Canadian and 
American companies to ship 830,000 barrels of oil per day 
both for shipment by sea to other parts of the country, as 
well as destinations outside the United States . Proponents 
of the measure contend that the pipeline would create 
more than 20,000 high-paying construction, engineer-
ing, and maintenance jobs and help defray the need for 
the U .S . to buy oil from the Middle East, Africa, and Latin 
America . But environmentalists argue that the pipeline 
would inevitably break and despoil natural areas and that 
it would be used to ship oil extracted from Canadian tar 
sands, which burns much dirtier than normal crude, caus-
ing unusually high amounts of pollution . 

In February 2015, with Republicans firmly in control 
of both houses of Congress, the Keystone XL bill passed 
easily and was sent to the president’s desk . Obama, while 
not officially opposed to XL, vetoed the bill saying still 
more time was needed to review the project . Efforts to 
override the president’s veto failed and the fate of the proj-
ect remained in Obama’s hands . 

Other legislative initiatives proved more successful, 
even if their paths to passage were difficult . Throughout 
much of April and May, Congress debated the reauthori-
zation of the USA Freedom Act (also known as the Patriot 
Act), which was due to expire on May 31, 2015 . The 
debate was unusually fraught due to continued unease 
in the wake of Edward Snowden’s 2011 revelations about 
activities at the National Security Agency, particularly the 
NSA’s collection of domestic phone records . 

Initially, McConnell had hoped to simply reauthorize 
the existing law, allowing the NSA to continue bulk data 
collection of phone records . But efforts to scale back the 
NSA’s reach found a champion in Sen . Rand Paul, a Ken-
tucky Republican who had just announced that he was 
running for president . Paul managed to bring together 
the more libertarian elements within his own party, with 
many liberal Democrats also concerned that the govern-
ment could be unnecessarily violating the privacy of its 
own citizens . In the end, McConnell and other Senate 
Republican leaders realized that they did not have the 60 
votes needed to get a simple reauthorization of the law 
through their chamber . 

Just as the law was set to expire, a compromise was 
fashioned that would grant the NSA the authority to collect 

the Senate Majority leader, replacing Nevada Democrat 
Harry Reid . Republicans also solidified their hold on the 
House of Representatives, growing their majority to 247, 
up from 233 before the election . At the state level, the GOP 
now controls 31 of the nation’s governor’s mansions and 
controls 68 of the nation’s 98 state legislative bodies, the 
most since the 1920s . 

In the days following the election, McConnell signaled 
that he wanted to “start passing legislation .” And while he 
wanted to pass some measures that Obama opposed, such 
as authorization of the long-stalled Keystone XL Pipeline, 
he also indicated that he would work with the president 
to move bills in areas where there was agreement, such 
as trade and, to a lesser extent, taxes . McConnell also 
announced that he wanted to “get the Senate to normal,” 
passing a budget, allowing members from both parties to 
offer amendments to bills, and working more through the 
committee system .

But in December, before McConnell and Speaker 
Boehner could begin moving the GOP’s agenda forward, 
President Obama issued an executive order that threat-
ened to derail any possible goodwill between the White 
House and Congress . In November 2014 the president 
issued an order prohibiting the deportation of an esti-
mated 4 million undocumented aliens, or about a third 
of all illegal immigrants in the country . The order covers 
those who were illegally brought into the country as chil-
dren and their parents and siblings . It also allows adults 
within this group to apply for legal work permits . 

Obama argued that his action was necessary, given the 
inability of the Congress to pass any immigration reform . 
He also said it was perfectly legal, invoking a concept 
known as “prosecutorial discretion,” which essentially 
gives the executive branch the authority to decide who 
it will and will not prosecute . But the immigration order 
produced howls of protest from Republicans, who argued 
that the president was pandering to Latino voters and that 
he did not have the authority to grant de facto amnesty to 
millions of illegal immigrants . Indeed, they said, prosecu-
torial discretion is intended to be employed on a case-by-
case basis not as a tool to stop enforcing the law against 
millions of people . 

Within weeks of the action, 26 states sued to have 
the order blocked . In May 2015 the 5th Circuit Court of 
Appeals upheld a lower court decision, putting the order 
on hold until a final ruling can be issued . The fact that the 
appeals court stayed implementation of the order means 
that the court could well strike it down when it issues a 
final ruling later in 2015 . But regardless of how the appeals 
court rules, the case is likely to end up in the Supreme 
Court in 2016 . 

Meanwhile, in February 2015 the Federal Communi- 
cations Commission (FCC) issued one of the most 
important decisions in its eighty-year history when it 
voted—3‒2 along party lines—to classify the Internet as a 
“utility,” bringing it under the commission’s full regulatory 
authority . Along with the new classification came new 
“net neutrality” rules, which prohibit Internet providers 
from offering some business customers faster service in 
exchange for higher fees . 
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insurance through the federal health care exchange in 
states that did not set up their own exchanges . 

Opponents of the law argued that this language was 
meant to encourage each state to create its own health care 
exchange . However, for various reasons, only twenty-three 
states have set up such exchanges, leaving many Ameri-
cans in states that did not set up their own exchanges able 
to purchase insurance only through the federal exchange . 
The IRS ruled that, in spite of the statute’s language, people 
buying insurance on the federal exchange could receive 
subsidies and the high court agreed, ruling that while a 
narrow reading of the plain language of the statute might 
limit subsidies only to those who are able to use a state 
exchange, the whole thrust of the Affordable Care Act is to 
expand insurance coverage for those who otherwise could 
not afford it . “Congress passed the Affordable Care Act 
to improve health insurance markets, not destroy them,” 
wrote Chief Justice John Roberts in the majority opinion . 
President Obama, who was clearly happy and relieved 
that his signature legislative achievement had not been 
significantly damaged, strode into the White House rose 
garden minutes after the ruling had been announced and 
declared that “the Affordable Care Act is here to stay .” 

A day after the ACA decision, the Court gave the pres-
ident another victory when it handed down a landmark 
ruling granting same-sex couples a constitutional right 
to marry . The movement toward nationwide legalization 
of gay marriage had been gaining momentum since the 
Court’s 2013 ruling striking down DOMA . Indeed, in 
the wake of that decision, federal courts had struck down 
same-sex marriage bans in fourteen states, and national 
public opinion had shifted solidly in favor of allowing gays 
and lesbians to wed . By the time the court decided that 
same-sex marriage was a constitutionally protected right, 
36 states (including many of the most populous) already 
allowed gays and lesbians to legally wed .

Still, gay marriage supporters and their allies saw the 
ruling as a major victory . Not only did the decision legal-
ize same-sex unions nationwide, but it enshrined in the 
U .S . Constitution gay and lesbian couples’ right to marry .  
Supporters’ views were summed up by the author of the 
decision’s majority opinion, Justice Anthony Kennedy, 
who wrote: “No union is more profound than marriage, 
for it embodies the highest ideals of love, fidelity, devo-
tion, sacrifice, and family .” Kennedy went on to say that 
gay and lesbian couples “ask for equal dignity in the eyes 
of the law . The Constitution grants them that right .”

The decision was a major defeat for social conserva-
tives and other Americans in the still-sizable minority 
who oppose same-sex marriage . Just ten years earlier, all 
but a few states banned the practice, and a solid majority 
of the nation’s adults opposed gay marriage . Opponents 
had long argued that same-sex marriage would redefine 
marriage into a meaningless institution, further degrade 
the nuclear family, and leave most American children 
without the ideal nurturing environment provided by a 
mother and father . 

The ruling also created new questions about both the 
rights and obligations of religious institutions, such as the 
Roman Catholic Church, many evangelical Protestant 

phone records for six months, and then pass that responsi-
bility over to phone companies . These private firms will be 
required to keep records of people’s calls and to make them 
available to the government in cases where a search war-
rant had been obtained . In early June, just two days after 
parts of the law had expired, the reauthorization cleared 
Congress and was quickly signed by Obama . 

Another major piece of legislation, which cleared 
Congress just weeks after the Patriot Act bill, concerned 
efforts to give the president what is known as fast track 
authority to negotiate trade deals . For years, the admin-
istration has been negotiating free trade deals with all of 
the major countries, with the exception of China, that 
border the Pacific Ocean . The Trans Pacific Partnership 
(TPP) is intended to help maintain American economic 
leadership in East Asia by creating a free trade zone with 
Japan, Korea, and nine other countries on both sides of 
the Pacific . The administration has also been working 
with the European Union to create a similar free trade 
zone, known as the Transatlantic Trade and Investment 
Partnership (TTIP) . But the TPP negotiations are farther 
along and, as of July 2015, are nearing completion .

As the trade talks have moved forward, the adminis-
tration has stepped up its efforts to spur Congress to pass 
fast track authority . Fast track, which last expired in July 
2007, allows the president to submit trade deals to Con-
gress for simple up or down votes . Trade deals can be 
rejected, but they cannot be amended or filibustered . The 
idea behind fast track is that the prospect of congressio-
nal amendments makes it very hard for the president to 
negotiate deals with foreign countries, given that they can 
later be changed when Congress considers the agreement . 

Ironically, the president’s chances of getting fast track 
authority improved dramatically after his party lost con-
trol of the Senate in 2014 . Liberal Democrats are particu-
larly wary of free trade, arguing that giving countries with 
lower labor costs unfettered access to the American mar-
ket leads to job losses, particularly in the manufacturing 
sector . Proponents contend that while free trade can dis-
rupt certain industries, it produces many more jobs than 
it destroys .

The debate over trade pitted the president and con-
gressional Republicans against many of his traditional 
allies on the left . House Democrats thought they had 
ended fast track when, in mid-June, they killed part of the 
Senate-passed bill that included funds to retrain workers 
let go due to trade-related layoffs . But near the end of June, 
Senate Republicans and moderate Democrats reconvened 
and passed the House fast track bill without the retraining 
provisions and sent it to Obama, who signed it days later . 
Set to expire in 2021, the trade bill handed Obama and his 
successor a huge victory . 

The good news for Obama continued in the weeks that 
followed . At the end of June, the Supreme Court handed 
the administration a huge victory in the last major legal 
challenge to the Affordable Care Act . The ACA contains 
language granting subsidies to those who buy health 
insurance through “an exchange established through the 
state .” This case asked whether the federal government 
can provide subsidies to low-income individuals who buy 

Copyright © 2015 SAGE Publications. Not for sale, reproduction, or distribution.



28 •  FEDERAL REGULATION: AN INTRODUCTION

gives it the authority to approve any deal the administra-
tion negotiates with the Iranians . While both sides say 
they are close to finalizing an agreement, many worry that 
the administration will give Iran too much leeway or that 
Iran will agree to tough limits on its nuclear program only 
to cheat and ultimately acquire the weapons clandestinely . 

Other issues on the administration’s to-do list include 
new spending on infrastructure . A reauthorization of 
highway spending will be debated in the second half of 
2015 . Also on the agenda is the continued implementation 
of the Affordable Care Act, with signs that congress-men 
on both sides of the aisle may be looking for ways to make 
the law more effective . 

Entering into calculations for both Republicans and 
Democrats are the upcoming presidential and congres-
sional elections, which will occur in November of 2016 . 
For example, if, as some predict, the continued expansion 
of the ACA leads to huge increases in health insurance 
premiums next year, it could damage the candidacy of 
whoever receives the Democratic nomination for presi-
dent . Conversely, new infrastructure spending and other 
measures to boost the economy could help Democratic 
candidates as they run, at least in part, on the record of the 
current administration .

■■ REGULATORY TOOLS
The wide variety of issues and conditions dealt with by 

regulation requires similarly diversified mechanisms and 
procedures . Nevertheless, there are common elements 
that, taken together, form the outlines of contemporary 
regulation .

Legislation
Contrary to views held by some, regulation does not 

grow mushroom-like in the dark recesses of Washington 
bureaucracy . All regulation starts with an act of Congress . 
Statutes define the goals of regulatory programs, identify 
the agency responsible for achieving them, and contain 
substantive and procedural guidance as to how the agency 
is to conduct its work . The first and most important tool 
of regulation is the law that establishes the authority and 
basic architecture of the program .

In the matter of guidance, regulatory statutes vary tre-
mendously . A perennial criticism of regulatory statutes is 
that they are vague, giving far too much substantive and 
procedural discretion to bureaucrats in the programs they 
administer . There is no question that the provisions of 
some statutes are quite general . The Federal Power Act, 
for example, directs FERC to license those hydroelectric 
power projects that “are best adapted to a comprehen-
sive plan for development of the waterway .” The com-
prehensive plan and what constitutes a project that is 
“best adapted” is left to FERC’s discretion . Similarly, the 
statutory language that created OSHA gave that agency 
a broad mandate . More recently, critics of President 
Obama’s health care reform law, the Affordable Care Act, 
have argued that in spite of its size (the law is more than 
2,000 pages long), too many decisions have been left to the 
Department of Health and Human Services, the Internal 

denominations, and Orthodox Judaism, amongst others, 
who oppose gay marriage for theological reasons . While 
it does not follow from the ruling that a minister, priest, 
or rabbi who opposes gay marriage will be required to 
officiate at a same-sex wedding ceremony, questions have 
already arisen about religiously affiliated institutions, such 
as hospitals, schools, and charities . For example, will a 
religious college that offers housing to opposite-sex mar-
ried couples be required to do the same for legally married 
same-sex couples? Indeed, in the wake of the decision, 
both supporters and opponents of gay marriage called on 
state and the federal governments to enact laws spelling 
out what religious institutions are and are not required to 
do to accommodate married same-sex couples .

In addition to the continued debate about same-sex 
marriage and, more broadly, sexual orientation, questions 
about race and racism also have been coming to the fore . 
One part of this debate was prompted by a number of highly 
publicized killings of young black men in the last year by law 
enforcement officers in cities such as Ferguson, Missouri; 
New York City; and Baltimore, Maryland . In these and other 
cases, the police have been accused of using unnecessary 
deadly force—something many believe the police would not 
do with white suspects . 

Mostly Democratic politicians, including President 
Obama and New York City Mayor Bill DeBlasio, have 
argued that some police officers are unnecessarily target-
ing, harassing, and, at times, harming young black men, 
often with tragic consequences . The police and their polit-
ical allies counter that most young black men are killed by 
other young black men and that while tragedies occasion-
ally occur, their proactive crime-fighting methods have 
helped bring down the nation’s crime rate . 

The debate has taken a number of different turns . 
People on different sides of the issue have shown interest 
in placing small body cameras on police officers as a way 
of better documenting incidents in which deadly force has 
been used . Others, including the president, have called for 
criminal justice reform, including less severe sentencing 
guidelines for nonviolent drug offenders . 

President Obama has said that he plans to make his 
last eighteen months in office extremely productive . In 
addition to criminal justice reform and the Pacific and 
European trade deals, some Washington observers hold 
out hope that White House and congressional Repub-
licans can move forward on reform of the corporate tax 
code . Both liberals and conservatives argue that the cor-
porate taxation system is broken . With its high rate of 35 
percent on all profits and its myriad loopholes, many say 
that it discourages investment in the U .S . and encour-
ages large companies to keep as much of their profits as  
possible overseas . 

Both the administration and the GOP say they are 
open to a deal that would lower overall rates, close loop-
holes, and make it harder for companies to avoid taxation 
by keeping money in foreign countries .

Also on the agenda is a deal with Iran to contain its 
alleged ambitions to build nuclear weapons in exchange 
for a lifting of international economic sanctions against 
the country . In March Congress cleared legislation that 
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that statute stressed three principles that remain central 
today: information, participation, and accountability . The 
act required a notice in the Federal Register that described 
the rule the issuing agency was proposing, opportunity for 
the public to comment in writing on the proposal, and a 
notice of the final rule and its effective date . The act pro-
moted accountability by authorizing the courts to review 
any rule that was challenged as illegal . Still, the provisions 
were quite flexible, balancing a modest degree of public 
scrutiny and involvement with considerable discretion for 
rulemaking agencies .

Since 1946 the number of legal requirements for cre-
ating new rules has grown enormously, although most 
requirements apply selectively to individual rulemakings . 
Virtually all of these additional requirements enhance in 
some way one or more of the principles established in the 
APA . There are general statutes such as the Regulatory 
Flexibility Act, Paperwork Reduction Act, National Envi-
ronmental Policy Act, and Unfunded Mandates Act of 
1995, which require additional studies and forms of pub-
lic participation when rules affect the interests that these 
laws seek to protect . Agency-specific and program-specific 
authorizing and appropriations bills establish similar 
procedures . Presidential executive orders impose addi-
tional requirements, ranging from cost-benefit analysis to 
special consideration of private property, the family, and 
state and local governments . Individual judicial decisions 
can require agencies to conduct special studies or con-
sult extensively with interest groups . Overall, the weight 
of these requirements is to transform the APA model of 
rulemaking into a process that may be so encumbered that 
Thomas McGarrity of the University of Texas has used the 
term “ossification” to describe it . The pendulum has clearly 
swung away from agency flexibility in favor of public par-
ticipation, especially by interest groups, broadly defined .

Any governmental function that is so important, 
frequent, and complex is bound to attract controversy 
and criticism, and rulemaking is certainly no exception . 
The complaints are numerous and, at times, contradic-
tory . Some charge there is simply too much rulemaking 
and that it is choking the private sector . Others argue 
for more rulemaking, either because they favor more 
extensive regulation or they believe government too 
often makes law or policy without observing the proper 
procedures . Critics also fault the time it takes to issue 
rules; in some agencies the average is measured in years . 
Finally, there are persistent concerns in both the private 
and public sectors about the quality of the rules that the 
process ultimately produces .

The private sector has questioned the quality of infor-
mation and analysis on which rules are based and has 
found them difficult to understand and comply with, and, 
most disturbing, biased in favor of large, established firms 
and organizations . Some in the public sector undoubtedly 
share some or all of these views, but they focus more on 
the difficulties created by unrealistic deadlines set by Con-
gress and the courts, rules that are written in Washington 
without regard for resources available to implement them 
in the field, and ambiguous or otherwise faulty language in 
rules that impede their enforcement . The battle between 

Revenue Service, and the other agencies involved in issu-
ing implementing regulations .

On the other hand, statutes can be quite specific when 
establishing the substantive jurisdiction of agencies . The 
Safe Drinking Water Act amendments of 1996 upheld 
regulations the EPA had been drafting on the by-products 
of disinfectants, such as chlorine . The Delaney Amend-
ment to the Food, Drug, and Cosmetic Act gave the FDA 
strict guidelines for dealing with suspected carcinogens . 
The “zero-tolerance” standard of Delaney was replaced in 
1996 by a new pesticide law establishing a uniform safety 
standard to ensure that the chemicals on both raw and 
processed foods pose a “reasonable certainty” of no harm . 
Such a standard is commonly interpreted to mean a life-
time cancer risk of no more than one in a million . In some 
instances, the subject matter of the regulatory statute is 
so narrow, such as the Surface Transportation Assistance 
Act’s provisions relating to tandem truck trailers, that sub-
stantive discretion is negligible .

The trend since 1965 is toward more narrowly defined 
statutes and limiting amendments, which are the result of 
accumulated experience with programs . For example, the 
first Clean Air Act in 1970 was much less specific about 
hazardous air pollutants .

Procedural guidance in statutes varies as well . But as 
with substantive provisions, the trend is for Congress to 
provide more direction to agencies on how to make deci-
sions and what factors to take into account when doing so . 
The 1996 safe drinking water law rescinded a requirement 
that the EPA set standards for twenty-five new drinking 
water contaminants every three years . Instead, the agency 
must publish every five years a list of unregulated contam-
inants found in drinking water . The EPA would then use 
that list to propose the regulation of new contaminants, 
taking the costs and benefits of any new regulation into 
account . Some statutes require agencies to balance con-
flicting interests or to conduct specified analyses during 
the process of making regulatory decisions . Amendments 
to the Federal Power Act tell FERC to balance power 
and nonpower interests in hydropower licensing, and 
they make it plain that environmental and recreational 
concerns are the nonpower interests most important to 
Congress . In addition to balancing multiple interests, 
Congress expects regulatory agencies to study different 
facets of proposed regulations .

Rules and Rulemaking
Rulemaking is usually the most important function 

performed by regulatory agencies . It transforms the provi-
sions of statutes into specific mandates that, in turn, struc-
ture the behaviors of implementing officials and affected 
parties in the private sector . Since the earliest Congresses, 
which required the president to write rules related to trade 
with Native Americans and uses of public lands, rulemak-
ing has been the source of law people use to learn exactly 
what they can expect from government and what govern-
ment can expect from them .

The process by which rules are made can be quite com-
plex . Congress first established uniform methods for rule-
making in the APA in 1946 . The rulemaking provisions of 
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quality; and the steps the applicant will take to eliminate or 
lessen the potential for harm .

For environmental, safety, and natural resource 
licenses, the agency’s rules usually require that appli-
cants consult in advance with other agencies or groups 
and report the comments they receive from these third 
parties in the application . In its procedures for licensing 
hydroelectric power plants, FERC requires preapplication 
consultation with federal and state agencies responsible 
for fisheries, wildlife, recreation, aesthetics, water qual-
ity, geology and soils, historic preservation, and Native 
American lands .

It is also common for the licensing agency to circu-
late the completed applications it receives to other agen-
cies for formal comment . Notices to the public about the 
proposed action are published in the Federal Register and 
other outlets . Negotiations between the applicant and 
agencies or groups often result in agreements written into 
the license or permit .

At some point, the agency decides whether to issue a 
license or permit and what, if any, conditions to impose . 
Looking again at the hydropower licensing process, it is 
not uncommon for FERC to issue such a license contain-
ing dozens of conditions, or “articles,” designed to protect 
natural resources and historic sites and to preserve other 
values and uses of the waterway on which the project will 
be built . Most agencies also have procedures to reconsider 
the content of licenses or permits at the request of the 
applicant or a third party, and, as with rules, licenses and 
permits can be challenged in court .

Because licenses and permits have policy implications 
that affect multiple interests and are in effect for long peri-
ods of time, the procedures employed to issue them have 
come to resemble those associated with rulemaking .

■■ IMPLEMENTATION TECHNIQUES
Once the rules or licenses are written, their provisions 

must be implemented . At this stage the behavior of regu-
lated parties becomes important, and regulatory agencies 
engage in a variety of activities to ensure compliance .

Informing the Public
The Federal Register is the official means of commu-

nicating regulatory policies and decisions to the public, 
yet few in the regulated community learn about their 
obligations through it . Many have on-staff specialists 
to track new and changing requirements and to fashion 
approaches to compliance . Others rely on trade associa-
tions and professional newsletters to supply information; 
some hire expert consultants . The Internet has become a 
new resource for public participation . The Federal Register 
is available at www .federalregister .gov; the Code of Federal 
Regulations is available at www .gpo .gov/fdsys/browse/
collectionCfr .action?collectionCode=CFR; and the Elec-
tronic Code of Federal Regulations is available at www .ecfr 
 .gov . The federal government’s website www .regulations 
 .gov (see appendix) is a further resource .

To keep the public better informed, regulatory agencies 
provide information beyond what is found in the Federal 

the Department of Energy and Congress over the estab-
lishment of a permanent nuclear waste repository at Yucca 
Mountain, Nevada, is a case in point . Members of Con-
gress, echoing the anger of the nuclear power industry, 
complained bitterly when the federal government failed 
to meet its statutory obligation in accepting commercial 
nuclear waste by January 1998 . But Energy Department 
officials snapped back that Congress created that deadline 
in 1982 without a realistic assessment of the difficulty in 
creating a repository that must remain safe and stable for 
10,000 years . As of September 2013, funding for the devel-
opment of the Yucca Mountain nuclear waste repository 
was canceled .

It should not be surprising that rulemaking is a func-
tion that requires a substantial amount of proactive 
management . It is now common to find priority-setting, 
budgeting, and scheduling systems in agencies that issue a 
substantial number of rules . Most use some form of cross-
agency working group to write rules to ensure that all rel-
evant legal, technical, and political issues are considered . 
Rulemaking also attracts the attention of Congress, which 
conducts oversight by a variety of means; of the White 
House, which reviews both proposed and final rules; and 
of the courts when litigation over rules occurs .

However troubled and difficult, rulemaking is and 
will continue to be an elemental regulatory function that 
structures much of what follows .

Licenses and Permits
Granting licenses and issuing permits are common 

regulatory activities . States license doctors, lawyers, and 
a variety of other professionals and service providers to 
protect the public from the unqualified or unscrupulous . 
At the federal level the focus is different . There, it is more 
common to find programs that license activities, usually 
those with implications for health, safety, or the environ-
ment . For example, licenses are required to build and 
operate nuclear power plants and hydroelectric facilities . 
The National Pollution Discharge Elimination System 
(NPDES) issues permits to discharge all sources of pollu-
tion into America’s waterways . The handling of pesticides 
and hazardous wastes must be cleared through the EPA .

Control of licenses and permits serves several inter-
related purposes . In some instances those seeking the gov-
ernment’s permission to engage in certain activities, such 
as operating a nuclear power plant, are expected to dem-
onstrate that they are competent to perform them or that 
the activity poses no risk to health, safety, or the environ-
ment . Permits and licenses also are used to impose con-
ditions on the activity for which the permission is being 
granted . A pesticide registration may be accompanied by 
the limitations on its use or the precautions those admin-
istering it are required to take .

Because a considerable amount of environmental, 
health, safety, and natural resource regulation involves 
licenses and permits, the procedures used to issue them are 
painstaking . Most require an applicant to submit extensive 
background information . The government then evaluates 
the applicant’s qualifications; the threats that the proposed 
activity might pose to health, safety, or environmental 
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such instances . In a few cases, corruption—inspectors 
overlooking violations in return for personal rewards—is 
uncovered and programs are revamped .

Sanctions
The approach an agency takes to intervention depends 

to some extent on the nature and severity of sanctions it 
can impose on parties who fail to comply . Generally, regu-
latory statutes establish a range of sanctions that agencies 
can impose . Agencies match the type of sanction to the 
type of noncompliance through rules and management 
directives to their inspection staff .

Sanctions come in the form of warnings, fines, more 
frequent inspections, product recalls, temporary or per-
manent cessation of activities, suspension or termination 
of licenses or permits, and criminal penalties . Sanctions 
also have serious indirect consequences . An airline, such 
as ValuJet in 1996, which has its airworthiness certifica-
tion suspended by the Federal Aviation Administration 
(FAA) can suffer a loss of consumer confidence . ValuJet 
shut down and reopened under the name AirTran . A 
manufacturing plant cited for polluting a waterway can 
suffer serious public relations problems . Both may expect 
to lose business .

The mechanisms by which sanctions are imposed also 
vary across programs . Some regulatory statutes grant sig-
nificant authority to agencies to impose sanctions; others 
require the responsible agency to seek court orders . The 
EEOC had to file a federal lawsuit against Mitsubishi in 
April 1996 to take action on one of the biggest sexual 
harassment cases in history . When criminal penalties 
may be involved, the agency usually refers the matter to 
the Department of Justice for prosecution . The FDA in 
June 1996 asked Justice Department prosecutors to inves-
tigate whether the Upjohn Co . hid safety concerns about 
its controversial sleeping pill Halcion . In 1999 the Justice 
Department, using a racketeering statute created to pur-
sue organized crime, sued the tobacco industry for health 
care costs incurred by taxpayers . In 2000 the Department 
of Housing and Urban Development, with the Justice 
Department’s help, threatened to sue gun manufacturers 
if they did not cooperate with state and local governments 
pursuing their lawsuits to restrict the sale and marketing 
of firearms .

In recent years, financial services and accounting firms 
have come under increased state and federal scrutiny as a 
result of a series of scandals ranging from shady account-
ing practices to the defrauding of investors . As a result, an 
increasing number of fines have been levied against these 
companies . For instance, in March 2003 Merrill Lynch, 
one of the nation’s top brokerage houses, paid an $80 mil-
lion fine to the SEC in exchange for the agency’s dropping 
charges against the firm . Merrill Lynch had been accused 
of aiding bankrupt energy giant Enron in its efforts to hide 
losses and inflate earnings . In May 2003 the SEC fined 
telecommunications giant WorldCom $500 million for its 
uncovered accounting fraud . At the end of 2004 corpo-
rate giant American International Group (AIG) was fined 
$126 million for accounting and other financial irregulari-
ties . In fall 2006 Boeing agreed to pay a $615 million fine 

Register. At times, agencies may communicate directly with 
regulated parties, especially in emergency situations, such 
as when defects are discovered in aircraft . Agencies also 
provide technical supplements to rules to assist regulated 
parties . The NRC provides this type of guidance with each 
new rule that requires significant changes in equipment or 
operations . The supplement tells what the NRC considers 
acceptable, effective means of complying with new require-
ments and standards . OSHA has taken this approach a step 
further by performing “regulatory audits” for businesses . 
Under this program, OSHA officials conduct a no-fault 
survey of the company’s compliance record and make 
recommendations for change . In this way, the company 
obtains authoritative information about how to avoid non-
compliance without the threat of an enforcement action . 
The audit program has been explored by other agencies as 
well; it is perhaps the most ambitious method of keeping 
regulated parties aware of their obligations .

Monitoring
However they communicate requirements to the 

regulated parties, agencies do not rely solely on the pro-
vision of information to ensure that obligations are met . 
Agencies use a variety of means to monitor restricted 
activities and behaviors . Some programs require regu-
lated parties to monitor their activities and to sub-
mit periodic reports . The reports might consist of raw 
data or summaries that follow a standard format . In 
some instances, data and reports may not be required 
routinely but must be made available to the agency on 
request when an inspector visits .

Inspection is the customary way to monitor for 
workplace safety, protection of natural resources, and 
compliance in some environmental programs . For some 
programs, such as OSHA’s, the number of regulated 
premises far outnumber the available staff . OSHA’s 2,000 
inspectors cannot possibly visit all 7 million workplaces 
that fall under their jurisdictions . Such programs rely 
on complaints from the public when establishing their 
inspection priorities . An inspection program can become 
so intensive that it resembles supervision of the regulated 
activity . The USDA’s 8,400 food safety inspectors in 2013 
are a constant presence at the nation’s 6,500 slaughter-
houses and processing plants, although furloughs due to 
the 2013 budget sequestration stretched the inspectors 
even more . There tends to be a direct relationship between 
the potential danger to the public posed by the regulated 
activity and the amount of agency monitoring .

Intervention and Enforcement
When an agency discovers that a violation has 

occurred, it must intervene to bring the offending party 
into compliance . Some inspectors, notably those associ-
ated with occupational safety, have been criticized for 
issuing citations for minor offenses and, in the process, 
trivializing the program and infuriating the affected busi-
nesses . But many cases have been reported of inspectors 
overlooking minor, often inadvertent violations to get 
quick agreements from regulated parties to correct more 
serious problems . Citations may or may not be issued in 
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judgments . Others have contended that because regula-
tion exists to protect consumers and workers as well as 
industry interests, such views should be heard . Congress, 
however, has been unwilling to create an agency to repre-
sent consumer interests before other regulatory agencies . 
Programs to reimburse citizens who take part in agency 
proceedings also have met with mixed success and spotty 
government support . The Clinton administration broad-
ened federal outreach to “stakeholder” groups, including 
activists and citizens, but with mixed results . Business 
groups complained that the citizens participating in hear-
ings and roundtable discussions were really the represen-
tatives of special interests, such as environmental groups . 
The citizens complained that their opinions carried no 
weight in the final decisions .

Adjudicatory Process
Many disputes are resolved by consent order, which is 

a regulatory “plea bargain .” Using this device a regulated 
party agrees to cease violation of regulations . A proposed 
order is drafted, published in the Federal Register for 
comment, and then recommended by the agency . Com-
ments are considered part of the record of the case and, 
based on them, the agency may issue a consent order in 
final form . This substantial role for the public is another 
manifestation of the importance of participation in 
regulatory procedure . If a case is not dropped or settled 
through a consent order, the agency may initiate adjudi-
catory proceedings by issuing a formal complaint against 
the alleged violators .

Formal adjudication is conducted in a manner similar 
to a court proceeding . After the agency’s complaint has 
been served, the charged party (the respondent) must 
provide a written response within a stipulated period of 
time . The case is assigned to an administrative law judge 
(ALJ) who presides over the trial . The litigating parties 
usually meet in an informal pretrial conference, at which 
oral arguments are presented and documents exchanged .

After the case has been narrowed to the substan-
tive issues involved, the formal trial begins . The APA 
requires the agency to notify the affected parties of the 
hearing’s time and place, the statute involved, and the fac-
tual dispute to be decided . The parties may submit oral 
or written evidence, present a defense and rebuttal, and 
cross-examine witnesses . The ALJ is prohibited from con-
sulting any party on an issue of fact unless all parties have 
a chance to participate . Generally, regulatory agencies are 
more lenient than law courts on the evidence that may be 
admitted; this leniency is based on the assumption that 
regulatory officials are experts and thus highly qualified 
to evaluate evidence . But agencies must be careful that the 
evidence they admit will stand in a court of law should the 
decision in the case be appealed .

The record is closed when the hearing ends . Each 
party then submits a memorandum to the ALJ and 
responds to the other side’s presentation . After reviewing 
the record, the ALJ issues a decision with respect to the 
facts of the case and the applicable law . A proposed order 
to remedy any found violations of law is then served on 
the involved parties .

to avoid prosecution related to a host of alleged impropri-
eties in its bid to replace the nation’s military air refueling 
fleet . Three years later, in 2009, pharmaceutical giant Eli 
Lilly was fined $1 .5 billion for marketing one of its drugs 
for uses not approved by the FDA . And three years after 
that, Hong Kong-based bank HSBC agreed to pay a $1 .9 
billion fine for money laundering in violation of U .S . sanc-
tions against Iran .

■■ DISPUTE RESOLUTION
Conflict is common between an agency enforc-

ing regulations and the regulated parties . Disputes arise 
regarding alleged violations and the sanctions imposed 
for noncompliance . Congress has established a two-tiered 
system for resolving these disputes . The first tier is based 
in the agencies; the second is in the federal court system .

Adjudication of disputes in agencies is governed by 
provisions in the APA and the procedural regulations of 
individual agencies that apply to the conduct of hearings . 
Adjudication usually involves fewer parties and is more 
judicial in nature than other forms of regulatory proce-
dure . Formal adjudication involves a court trial in which 
the agency charges a named individual or company with 
violating a law or regulation . The APA outlines a strict 
format of notice, hearings, procedures, evidence, oral 
argument, and formal judicial decision that adjudication 
proceedings must follow . Consequently, adjudication is 
often a time-consuming and cumbersome process .

Participation
Companies and industries affected by federal regula-

tions always have been well represented at agency pro-
ceedings . But intervention by citizens and consumer 
groups involves the question of standing—whether 
petitioners have a legitimate right to be heard before 
an agency because their interests and well-being are 
affected . While the right to appeal an agency decision 
before the courts is subject to limits imposed by the Con-
stitution and court decisions, agencies enjoy broad dis-
cretion in setting and enforcing rules for participation in 
their proceedings .

The ability of groups other than the regulated indus-
tries to participate has been influenced by the regulatory 
system itself . Delay in the procedure is costly, and many 
small businesses and interest groups have found that they 
cannot afford to participate in a lengthy series of hearings 
and appeals . Although notice is required to be given in 
the Federal Register, unless a group has been following a 
particular issue closely, it may not be aware of a proposed 
ruling . Moreover, there might not always be adequate 
notice of a pending case, necessitating a hasty response by 
interested parties . In general, the regulated industries are 
better equipped to keep themselves abreast of forthcom-
ing rules that fall within their interests .

The expense of participation has raised the question 
of whether there is a need to facilitate representation by 
consumer and citizen groups . It has been argued that their 
greater representation would provide the agencies with 
new or different information and lead to better informed 
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the president’s general policies, rule-writers must be aware 
of the priorities and preferences of the political leadership 
of their agencies . During the Clinton administration, EPA 
rule-writers showed a keen awareness of EPA Administra-
tor Carol M . Browner’s background as an environmental 
agency chief for the state of Florida when they crafted 
their state “performance partnership grants,” which give 
state governments more flexibility with federal environ-
mental funds . While many of Clinton’s agency heads were 
relatively low-key, FDA Commissioner David A . Kes-
sler was notably aggressive in his regulatory role . FDA 
rule-writers took their cue, especially with their tough 
tobacco regulations . In contrast, a succession of free mar-
ket FERC chairs kept that regulatory agency’s hands off 
the increasingly deregulated wholesale electricity market . 
When California began facing severe electricity shortages 
and soaring power costs during the 2000–2001 winter, 
state officials implored FERC to step in to cap whole-
sale electricity prices, at least temporarily . First, FERC’s 
Clinton-appointed chair, James Hoecker, then FERC’s 
Bush-appointed chair, Curt Hebert Jr ., declined . Indeed, 
throughout the crisis that lasted into 2002, the White 
House argued that such controls would only discourage 
the building of new power-generating facilities and pro-
long the shortage .

Failure to incorporate policy preferences into rules can 
lead to problems when the rules are reviewed at higher 
levels . Therefore, at the outset of rulemaking, agencies 
analyze the policy issues associated with the regulation to 
determine whether a particular substantive approach or 
set of procedures should be adopted .

Scientific and Technical Analysis
Every rule has a purpose that its substantive content is 

expected to achieve . In many cases the content deals with 
comparatively minor matters, and staff draws on readily 
available information . Analysis is minimal . For example, 
when it first came into being, OSHA simply adopted as 
rules more than 4,000 standards that a panoply of test-
ing and professional societies had developed to protect 
worker safety . Other rules respond to individual problems 
as they arise . An airline disaster caused by a technical mal-
function usually brings a wave of new rules, as aviation 
experts in the FAA analyze the problem and take steps to 
prevent its recurrence .

In still other cases, rules change to incorporate state-
of-the-art practices and innovations . In fact, the NRC has 
been criticized for engaging in the serial “ratcheting up” 
of engineering requirements that draw on newly devel-
oped equipment or practices that promise increases in 
safety . Similarly, the EPA is required to locate and man-
date the “best available technology” to limit pollution or 
its discharge into the water and air . This requirement also 
involves analysis of available means and how they per-
form . As science develops techniques capable of detecting 
the presence of even minute traces of a pollutant, indus-
tries and even the scientists themselves fear regulators will 
become more and more strict with allowable exposures .

On the other hand, technical analyses to support new 
rules are most difficult to perform when Congress mandates 

Appeals
After an agency order has been served, the parties 

may appeal the ALJ’s decision to the full commission or 
the agency administrator . After completion of its review, 
which may range from cursory to thorough, the agency 
can adopt the ALJ’s decision, reject it, or return it for fur-
ther consideration . At this point the agency’s determina-
tion of the facts of the case is considered final .

This review of regulatory tools, while brief, under-
scores the complexities of the regulatory process, which 
is properly seen as a process by which a fundamental 
decision to regulate passes through successively finer 
procedural filters until the obligations of individual par-
ties are established in specific terms . The procedures vary 
at each stage and become more formal when they shift 
from essentially legislative decisions and executive actions 
to judicial determinations . Perhaps the most compelling 
characteristic of regulatory procedure is the interdepen-
dence of the procedural steps and its appearance of per-
petual motion . Decisions made at each point are being 
continually reexamined, altered, or supplemented at the 
next . At each stage of the regulatory process, analysis of 
some kind is being conducted .

■■ ANALYSIS IN THE  
REGULATORY PROCESS

Analysis plays a role at each stage of every significant 
decision made during the regulatory process . Congressio-
nal staffers perform analyses when regulatory legislation 
is considered; the clerks of federal judges prepare analy-
ses of conflicting testimony when a policy or decision is 
challenged in a lawsuit . But in terms of cumulative effect, 
the analyses performed in agencies by bureaucrats and 
their surrogates during the rulemaking process are the 
most important and wide-ranging in regulatory program 
operations .

Legal Analysis
Every rulemaking begins with an assessment of the 

provisions in legislation or judicial decisions that will gov-
ern the development of the regulation . What the statute 
mandates or allows the agency to do must be determined . 
Legislation may impose deadlines, require certain types 
of studies, or call for specific forms of public participa-
tion beyond the written comment mandated by the APA . 
Usually, this legal analysis is straightforward because the 
legislative provisions are easy to understand . At times, the 
staff responsible for writing the rule may have to consult 
the agency’s office of general counsel to determine what is 
expected under the statute . Legal analysis of this sort is an 
essential prerequisite to other rulemaking activities .

Policy Analysis
As noted earlier, President Reagan at the outset of his 

first term announced a set of “regulatory principles” that 
he expected agencies of the executive branch to follow 
when they developed rules or made other regulatory deci-
sions . Other presidents have done the same . In addition to 
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seek different levels of risk reduction . Clinton’s Executive 
Order 12881 established the National Science and Tech-
nology Council within the White House . The council’s 
risk assessment subcommittee has been reviewing federal 
risk assessment research to help improve its quality and 
implementation .

Beginning in 1995 Congress dramatically raised the 
issue’s profile when it made risk assessment and cost-
benefit analysis cornerstones of its regulatory efforts . The 
1996 safe drinking water law mandated that EPA publish 
a nonbinding analysis of the costs, benefits, and risks of 
new drinking water regulation . In response, some regu-
lators have complained that Congress should not call for 
increased risk assessment while simultaneously cutting 
agency budgets .

While the overuse of risk analysis can stop or slow the 
regulatory process, high-quality risk analysis and assess-
ment remains a powerful tool in efforts to build regulatory 
programs that work . As a scientific technique it is devel-
oping rapidly . But these methodological advances do not 
transfer automatically to the regulatory process, and the 
day that risk analyses are no longer disputed is well in the 
future .

Cost-Benefit Analysis
If there was a dominant theme in the Reagan admin-

istration’s assault on the regulatory process, it was the 
simple, appealing notion that a regulatory action should 
generate more benefit than cost . That theme reemerged 
in 1995 with the swearing in of the Republican-led 104th 
Congress . The vehicle offered by the Republicans to 
ensure “net benefit” was cost-benefit analysis . This tech-
nique had been in use long before the Reagan administra-
tion . President Gerald R . Ford in 1974 directed agencies to 
prepare “inflation impact statements” to accompany their 
rules . At the end of 1976 the program was extended and its 
title changed to the economic impact statement program . 
Although the cost estimates were reasonably accurate, the 
assessment of benefits usually was weak, as was the study 
of alternatives . Agencies found that the program was use-
ful in formulating their regulations and that the paper-
work and time involved were not excessive .

President Carter also supported this approach . Shortly 
after taking office in 1977 he asked that full consideration 
be given to the “economic cost of major government reg-
ulations, through a more effective analysis of their eco-
nomic impact .” In March 1978 Carter issued Executive 
Order 12044, which set criteria for agencies to follow in 
performing regulatory impact analyses (for text of order, 
see appendix) . The analysis had to include a description 
of the major alternative ways of dealing with the prob-
lem that were considered by the agency; an analysis of 
the economic circumstances of each of these alternatives; 
and a detailed explanation of the reasons for choosing one 
alternative over the others . The order did not extend to 
independent commissions, nor did it require a strict cost-
benefit analysis .

Carter also created the Regulatory Analysis Review 
Group (RARG), chaired by a member of the Council of 
Economic Advisers, to improve such analysis . The Carter 

regulatory solutions for problems about which little is known . 
Environmental and worker health programs frequently are 
pushed beyond available knowledge . For example, the dis-
putes over regulation of benzene in the workplace, asbestos 
in schools, and radon in houses hinge, at least in part, on 
studies of long-term health effects that cannot be conducted 
quickly or cheaply . Congress has thus far prevented OSHA 
from developing regulations on repetitive stress injuries in 
the workplace, fearing that effective solutions could be dif-
ficult to find and expensive to implement .

Agencies are organized to perform these analyses in a 
variety of ways . Many have offices of research and devel-
opment to conduct studies . In a distinctive arrangement, 
all worker health regulations written by OSHA originate 
with research conducted by the National Institute for 
Occupational Safety and Health (NIOSH), a separate 
agency . More common is the use of contractors to supple-
ment agency staff in conducting the basic data collection 
and analysis . Bottlenecks develop in studies when the 
necessary data is in the hands of the very industries to 
be regulated . Claiming proprietary rights, these sources 
often are loath to release information to help the agency 
write a rule that will end up costing them money .

Delays in completing rules, and successful legal chal-
lenges to completed ones, often result from the unavail-
ability of information or its poor quality . But technical 
analysis is about more than time or potential litigation . 
The accuracy of technical analysis determines the suc-
cess of a regulatory program . If problems are inadequately 
assessed or their solutions improperly devised, regulations 
will fail to achieve their goals .

Risk Analysis
Environmental, health, and safety regulatory programs 

are premised on conceptions of risk to human life or to 
valuable animal and plant life . Determining the nature 
and degree of risk posed by a given substance or activity 
is essential to any regulatory effort aimed at its elimina-
tion, reduction, or mitigation . This is the goal of a scien-
tific technique known as risk analysis or risk assessment . 
A number of statutes require agencies to conduct studies 
of risk and use the results as the basis for regulation .

A number of high-profile regulatory disputes, such as 
occupational exposure to benzene and dioxin contamina-
tion in the food chain, have hinged on the quality of risk 
assessments . In those cases determining acceptable levels 
of exposure or ingestion has been stalled by protracted 
disagreements among scientists regarding the conduct 
of the risk analyses . Overall research designs, the ability 
to measure minute amounts of substances thought to be 
highly toxic, methods of data collection, statistical tech-
niques used to analyze available data, conclusions drawn 
from statistical analyses, and proposed levels of pollution 
control based on the results of analyses have all been dis-
puted in these and other cases . Further, Congress has not 
adopted uniform standards to guide risk assessment . Even 
in a single agency the criteria can vary across programs . 
EPA administers at least three statutes—the Safe Drinking 
Water Act; the Federal Insecticide, Fungicide and Roden-
ticide Act; and the Toxic Substances Control Act—that 
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Such mandates are not necessarily cheap . A 1998 
study by CBO found that eighty-five randomly selected 
“regulatory impact analyses” finished in 1997 cost federal 
agencies anywhere from $14,000 to $6 million to imple-
ment . OSHA spent as much as $5 million performing risk 
assessments and regulatory analyses on the single rule it 
issued in 1997 . The EPA spends about $120 million a year 
on regulatory analyses .

Not surprisingly, compliance with these mandates has 
been spotty at best . In a 2000 report, the CSAB concluded 
that OMB had largely failed to supply independent cost-
benefit analyses, relying instead on the regulatory agen-
cies’ efforts—efforts that have been suspect . For instance, 
in 1997 EPA reported—and OMB dutifully repeated—
that the annual benefits of environmental regulation were 
worth $3 .2 trillion . At EPA’s request, the number was 
revised radically downward, to $1 .45 trillion in 2000 to 
respond to charges of gross exaggeration .

Meanwhile the cost to businesses of all regulation has 
remained high . According to a study issued by the Wei-
denbaum Center at Washington University in St . Louis, 
regulations cost the private sector $1 .13 trillion in 2002 . 
Possibly in response to these continuing concerns, Presi-
dent Obama appointed Harvard Law professor Cass Sun-
stein to head up the OIRA . Sunstein, although politically 
liberal, is known for his advocacy of cost-benefit analysis 
in the regulation of business, and his appointment sur-
prised and even angered some on the left .

Other Analyses Required by Statutes
As noted above, several types of analysis may be 

required by legislation . For example, the Regulatory Flex-
ibility Act (RFA) requires agencies to determine the effects 
of rules on small business . The National Environmental 
Policy Act (NEPA) may require an environmental impact 
statement (EIS) if the rule is likely to have major ecologi-
cal effects .

An EIS is a significant analytical task and is governed 
by guidelines issued by the Council on Environmental 
Quality (CEQ) . In addition to covering a wide range of 
potential impacts, the EIS must be made available in draft 
form for review and comment by the public . Hence, the 
process side of NEPA is substantial, as well .

Since its passage in 1980, one piece of analytical legis-
lation has created tremendous controversy and difficulty 
for the regulatory process . The Paperwork Reduction Act 
(PRA) was intended to force discipline in the govern-
ment’s information collection efforts (for text of act, see 
appendix) . The act established the OIRA as a principal 
unit of OMB . Its main task is to oversee the actions of reg-
ulatory agencies to determine if the paperwork required 
in any regulatory effort is the least burdensome, not dupli-
cative, and “of practical utility .” The goal of obtaining good 
quality, useful information was as important as the more 
widely known objective of reducing the burden of paper-
work on the public . Clearly the PRA requires agencies 
to think carefully about their information requests . But 
OMB’s role in this process has been the object of intense 
controversy in Congress . (See Accountability and Over-
sight, below.)

administration “always took pains to stress that its require-
ments for regulatory analysis should not be interpreted as 
subjecting rules to a [strict] cost-benefit test,” said former 
RARG chair George C . Eads .

In contrast, in February 1981 Reagan issued Executive 
Order 12291, which replaced Carter’s Executive Order 
12044, and required a cost-benefit analysis from agen-
cies . It required executive agencies to prepare a regulatory 
impact analysis for all new and existing major regulations . 
Major rules were defined as those likely to have an annual 
effect on the economy of $100 million or more, lead to 
a major increase in costs or prices, or have “significant 
adverse effects” on business .

Regulatory analyses had to be submitted to OMB for 
review sixty days before publication in the Federal Regis-
ter. However, OMB was empowered to waive the regula-
tory impact analysis for any rule . Agencies had to apply 
cost-benefit analyses to all rulemaking and adopt the least 
costly alternative .

The rise of cost-benefit analysis as a decision-making 
tool in the development of specific regulations remains 
controversial . As an analytical technique, cost-benefit 
analysis is limited, sometimes severely, by the lack of data 
or skepticism about the data’s sources and accuracy . Even 
more fundamental are problems in measuring benefits 
and costs that may occur over a long period of time or 
involve intangibles that are difficult to value . It has been 
widely reported, for example, that different agencies use 
different estimates for the value of a human life that might 
be saved by a given regulatory intervention . Many people 
are appalled by the very notion of placing dollar values on 
life, health, or safety . The fact that studies are conducted 
before regulations are actually implemented means agen-
cies should be estimating compliance rates, another com-
plicating factor .

The administration of George H . W . Bush retained 
Executive Order 12291’s approach to cost-benefit analysis . 
The Clinton administration embraced the technique as 
well, often using it as a means to justify many of its regula-
tory initiatives . For instance, in 1997 the Clinton admin-
istration estimated the cost of a new nutritional labeling 
campaign for food at $4 million per year, with a benefit 
ranging from $275 million to $360 million a year . The 
FDA’s proposed regulations of tobacco were estimated to 
cost $180 million a year at a benefit of up to $10 .4 billion .

But it was the Republican 104th Congress that pushed 
hardest for its broad implementation, and with some 
success . The unfunded mandates law of 1995 requires 
the Congressional Budget Office (CBO) to estimate the 
impacts of all new mandates that would cost state or local 
governments $50 million or more a year . The CBO also 
must estimate the impacts of any mandate that would 
cost private companies $100 million or more a year . 
Before issuing rules that would cost businesses more than 
$100 million yearly, regulatory agencies now must pre-
pare a cost-benefit analysis . A rider attached to a 1996 
law raising the federal debt ceiling instructs the EPA 
and OSHA to collect advice and recommendations from 
small businesses to improve their analyses of a proposed 
regulation’s impact .
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process of searching out, screening, and recommending 
potential nominees . Members of Congress and special 
interest groups are often consulted in an effort to obtain 
informal clearance for the candidate . But few people will 
be nominated who are not politically acceptable to the 
White House, and in some cases politics and patronage 
may be the chief determinant in a person’s selection .

The president, along with advisers, will consider 
several other points in deciding whom to nominate to a 
regulatory agency . These factors can include the poten-
tial nominee’s educational background and employment 
record, familiarity with the matter to be regulated, age, 
health, minority status, and the region of the country from 
which he or she comes .

Another connection that has been useful to dozens of 
regulatory agency appointees is congressional sponsor-
ship . In its study of thirty-eight regulatory appointments 
to four agencies over a fifteen-year period, the Senate 
Governmental Affairs Committee found that congressio-
nal sponsorship was often an important, if not the pre-
dominant, factor in the selection process .

President Clinton explicitly introduced diversity as a 
criterion in presidential appointments . In order to form 
a government that “looks like America,” his White House 
personnel office sought qualified women, African Ameri-
cans, Hispanics, and other minorities to fill vacancies in 
regulatory and other agencies . Presidents George W . Bush 
and Barack Obama carried on the practice, appointing 
women and minorities to top positions, including cabinet 
posts and heads of White House offices, such as secretary 
of state and attorney general .

CONFIRMATIONS
The purpose of congressional confirmation proceed-

ings is to determine the character and competence of the 
nominee . The committee with oversight for the agency 
holds hearings at which the nominee and others may 
testify . Once the committee has approved a nominee, 
the name is submitted to the full Senate . The Senate may 
approve, reject, or recommit a nomination to the commit-
tee that considered it . Controversial nominations some-
times are debated at length, but few are brought to the 
floor if there is any chance the nominee will be rejected . A 
nominee having that much opposition usually withdraws 
before the full Senate considers the appointment .

The Senate’s advice and consent role gives Congress 
an important mechanism for monitoring the quality of 
regulatory agency appointments . Critics have charged, 
however, that the Senate does not take full advantage of 
this power . In general, the Senate does not closely exam-
ine presidential choices for regulatory positions in the 
executive branch on the theory that presidents should be 
allowed to choose their staffs . A check of the candidate’s 
basic qualifications, rather than a full-scale examination 
of his or her views, generally suffices .

Appointments to the independent regulatory com-
missions are a somewhat different matter . Until the early 
1970s presidential nominations to the independent agen-
cies also were routinely confirmed . But after the Water-
gate scandal heightened sensitivity to potential abuses of 

■■ REGULATORY PERSONNEL
Much of the debate on reforming the federal regula-

tory process centers on two important areas—the people 
chosen to direct the agencies and the procedures they use 
to regulate . The president appoints and the Senate con-
firms the heads of most regulatory agencies, but there 
are few guidelines for the selection process . Many critics 
believe that federal regulators are not as well qualified for 
their jobs as they should be .

Numerous experts, task forces, and study commissions 
have examined the twin problems of the quality of admin-
istrators and regulatory procedures, and they have made 
hundreds of recommendations for improvements . But few 
of these recommendations have been implemented in any 
formal way, and the debate on how to solve these prob-
lems is likely to continue .

Selection of Officials
Most regulatory agency heads and commissioners 

are selected in accordance with Article II, Section 2, of 
the Constitution, which states that the president “shall 
nominate, and by and with the Advice and Consent of the 
Senate, shall appoint Ambassadors, other public Minis-
ters and Consuls, Judges of the Supreme Court, and all 
other Officers of the United States .” Dividing the power 
of appointment between the president and the Senate was 
one of the checks the framers of the Constitution felt was 
necessary to ensure that one branch of government did 
not dominate the others .

The president may remove for any or no reason heads 
of regulatory agencies who are within the executive 
branch . Once the Senate has confirmed a nominee and he 
or she has been sworn in, the Senate may not reconsider 
the nomination . Independent regulatory commission 
members generally may be removed only for cause, such 
as inefficiency, neglect of duty, or misconduct .

The Constitution does not specify any qualifications 
to be a regulator . Congress, however, has required that 
appointees to particular agencies sit for fixed terms and 
meet certain criteria . For example, the act establishing the 
Federal Reserve Board stipulates that members be chosen 
with “due regard to a fair representation of the financial, 
agricultural, industrial, and commercial interests and geo-
graphical divisions of the country .” The requirements can 
be even more precise . For example, the FAA administra-
tor is to “be a civilian and shall have experience in a field 
directly related to aviation .”

To ensure a degree of bipartisanship in regulatory 
decisions, Congress has required that most independent 
regulatory commissions have no more than a simple 
majority of commissioners from the same political party . 
The president is authorized to designate the chairs of most 
independent regulatory commissions, and most presi-
dents choose someone of their political party .

NOMINATIONS
There is no established formal process for the selection 

of presidential appointees, although recent administrations 
have followed roughly the same procedures . Generally the 
president has an appointments adviser who oversees the 
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Additionally, those working in each of these agencies, 
whatever their academic training, must have, or acquire 
on the job, intimate working knowledge of the private 
industry or activity they are engaged in regulating . It goes 
without saying that persons with these combinations of 
education, skills, and experience are often sought after 
by the private or nonprofit sectors . Attracting highly 
qualified persons to government service is only part of the 
challenge; keeping them there when government salaries, 
benefits, working conditions, and promotional oppor-
tunities may lag behind the private sector has become 
difficult . Qualified persons must be recruited for public 
service, and once in place they must be retained .

The report of the National Commission on the Public 
Service, “Leadership for America: Rebuilding the Public 
Service,” points to a gradual erosion in the caliber of gov-
ernment personnel due mainly to the difficulty of attract-
ing and keeping qualified workers . Those familiar with 
regulatory requirements, procedures, and compliance 
techniques are much in demand in affected industries, 
businesses, and organizations where salaries, benefits, 
and opportunities are greater . This dilemma has no easy 
solution . The investment the nation needs to make to 
attract experienced and talented professionals to leave 
the private sector for careers in regulatory agencies is 
substantial indeed .

■■ ACCOUNTABILITY AND OVERSIGHT
There is intense conflict over the accountability of 

those who make regulatory decisions . A few observers find 
nothing less than a total perversion of the constitutional 
system, with unelected bureaucrats wielding vast regula-
tory powers essentially unchecked by direct popular will . 
Others find the governmental agencies greatly hindered 
by external checks . There is no question that bureaucrats 
in regulatory agencies make important decisions, but in 
doing so they are constrained . They are accountable to the 
popular will, but indirectly, through the actions of elected 
representatives—Congress and the president—and those 
of the unelected branch of government—the judiciary .

Presidential Influence
Presidents sought to exert control over regulation 

almost as soon as the first agency came into being . In 1908 
President Theodore Roosevelt urged that all independent 
commissions be placed in the executive branch under 
the immediate supervision of a cabinet secretary . A task 
force appointed in 1937 by Franklin Roosevelt amplified 
that view . It found that “important powers of policy and 
administration” were routinely parceled out “to a dozen or 
more irresponsible agencies .”

In 1949 the Hoover Commission recommended that 
the “purely executive functions of quasi-legislative and 
quasi-judicial agencies” be brought within the regular 
executive departments . In 1971 the Ash Council proposed 
that rulemaking functions of the independent commis-
sions be placed directly under the president . Although 
Congress ignored these proposals, the powers of the presi-
dent remained formidable .

government office, the Senate began to scrutinize nomi-
nations more carefully, looking at a nominee’s economic 
views and political philosophy, as well as potential con-
flicts of interest .

QUESTION OF QUALITY
The quality of regulatory commissioners has been an 

issue for many decades . James M . Landis, President John F . 
Kennedy’s regulatory adviser, wrote in 1960 that poor admin-
istrators can “wreak havoc with good law .” Landis attributed 
many of the agencies’ shortcomings to “a deterioration in the 
quality of our administrative personnel” since World War II, 
“both at the top level and throughout the staff .”

Studying the problem seventeen years later, the Senate 
Governmental Affairs Committee did not find the situ-
ation much improved . “[T]here is something lacking in 
overall quality,” the committee wrote . “It is not a matter 
of venality or corruption or even stupidity; rather, it is a 
problem of mediocrity .”

There is little agreement on the reasons for the lack of 
quality and even less agreement on what should be done 
about it . Some have argued that the multimember struc-
ture of the independent commissions, not the personnel, 
is responsible for mediocrity . “Even if the best qualified 
person filled each position, the collegial structure would 
impede effective performance,” the Ash Council, a task 
force set up by President Nixon, wrote in 1971 .

The selection process is also blamed for the lack of 
qualified regulators in government service . Critics say 
it is haphazard and too often governed by factors other 
than a candidate’s professional qualifications . Finding a 
candidate who is politically acceptable is oftentimes more 
important than finding one who is technically qualified .

The Regulatory Civil Service
The quality of political leadership in regulatory insti-

tutions is unquestionably important . These individuals 
have the power to influence the policies implemented by 
their agencies and are constantly involved in important 
decisions . But concern for top officials should not obscure 
the crucial importance of career staff in the performance 
of regulatory agencies . It is the civil servant whose work 
determines if and how well higher-level policies are car-
ried out and priorities met . They draft the rules, carry out 
the inspections, and resolve most disputes . The problems 
associated with these regulatory personnel are different 
from, but every bit as serious as, those that affect the polit-
ical leadership of any agency .

The education, skills, and experiences that are rep-
resented in the professional staff of regulatory agencies 
constitute a microcosm of American society . For every reg-
ulated activity there must be appropriate expertise . A large 
number of professions are represented in the regulatory 
civil service . The FCC requires the services of a substan-
tial number of attorneys as well as engineers, economists, 
accountants, and electrical technicians . A review of the 
professional backgrounds of employees of the EPA would 
find attorneys, economists, engineers, chemists, biolo-
gists, statisticians, and persons with advanced degrees in 
public administration and policy analysis .
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in regulatory spending, 37 percent from 1981 to 1985, 
occurred in agencies that regulate specific industries such 
as airlines, trucking, railroads, and intercity bus lines . On 
the other hand, the budgets of agencies concerned with 
banking and finance and general business matters, such as 
the FDIC, the SEC, and the Patent and Trademark Office, 
increased substantially during Reagan’s first term . Staffing 
reductions occurred across the board, but safety, health, 
and energy and environmental programs took the big-
gest cuts . The CPSC lost 225 employees between 1981 and 
1985 . OSHA had lost 654 full-time staffers by the end of 
Reagan’s first term, and the EEOC, 285 . Most of the cuts 
occurred during the first year Reagan had full control over 
agency budgets and personnel .

After 1985 the cuts slowed down and in some cases 
were reversed . The change in direction was attributed to 
several factors . Observers of the regulatory scene noted 
that the analytical requirements called for by Execu-
tive Order 12291 would be expensive for the agencies to 
implement . In addition, the Democratic-controlled Con-
gress appeared to be less willing to acquiesce in regulatory 
budget cutting after the EPA was convulsed by scandal 
in 1983 . Stung by charges of being anti-environment, the 
Republican 104th Congress began showing similar reluc-
tance to cut in 1996 .

EXECUTIVE ORDERS
In addition to the appointments and budget powers, 

presidents also are free to issue directives and statements 
to the agencies in the form of executive orders . In Febru-
ary 1981 President Reagan issued Executive Order 12291, 
which imposed strict new rules on cabinet and agency 
regulators, gave OMB extensive powers, and required the 
use of cost-benefit analysis . In January 1985 Reagan issued 
Executive Order 12498, which required agencies to clear 
their regulations with OMB while they were in the early 
stages of development (for text of order, see appendix) . 
The order called for each agency to submit to OMB in 
January of each year lists of significant regulatory actions 
it expected to propose in the coming year . According to 
OMB, this procedure would give the agency the opportu-
nity to clear regulations while they were under develop-
ment instead of when they were about to be proposed to 
the public . The executive order also called for the annual 
publication of the rules each agency planned to propose .

The changes wrought by these executive orders were 
among the most significant alterations in the regulatory 
process since passage of the APA . Their significance was 
underscored by the firestorm of criticism, litigation, and 
political conflict they generated . OMB critics charged that 
the agency improperly altered proposed regulations and 
was a secret conduit for industry lobbyists who wished 
to weaken regulatory proposals . Lawsuits challenged the 
constitutionality of OMB’s intervention . Although the use 
of OMB by the president to manage the regulatory process 
emerged largely intact from this litigation, the controversy 
did not go away .

Soon after taking office, President Clinton issued 
Executive Order 12866, which repealed the Reagan 
executive orders and outlined the Clinton approach to 

The appointment process (discussed in a previous 
section) obviously is an important mechanism to ensure 
accountability of regulatory officials to the president . The 
use of the budget and executive orders are other controls 
available .

BUDGET CONTROL
The budget is one of the most important controls 

presidents have over the regulatory agencies . Presidents, 
not the agencies, decide how much money to request from 
Congress and for what purposes . In this way presidents 
can cut back regulatory efforts they disapprove of and give 
a boost to those they favor . Although the budget is one 
of its main oversight tools, Congress in the past generally 
made only insignificant changes to the presidential bud-
get request for the regulatory agencies . That changed dra-
matically in 1995 . The Republican-led Congress used the 
appropriations process to try to curb regulations through 
attrition . House appropriators tried to slash the EPA’s bud-
get by a third . OSHA’s budget was slated for a 16 percent 
cut . Budgetary attacks on regulatory agencies, coupled 
with riders on appropriations bills to curb the agencies’ 
enforcement powers specifically, helped lead to the gov-
ernment shutdowns of 1995 and 1996 . Most of the funds 
were eventually restored . The EPA, for instance, wound up 
with a 9 .8 percent cut . But fiscal uncertainties during the 
budget battles had the temporary effect of curbing much 
regulatory action .

In the latter years of the Clinton administration, many 
regulatory agencies made remarkable budgetary recov-
eries . With his March 2001 budget blueprint, President 
George W . Bush signaled a return to austerity for some 
agencies, while other, more politically favored offices 
would thrive . The EPA and the Labor Department faced 
budget cuts, while the EEOC would remain flush, a sign 
of the new president’s outreach to minorities . These trends 
continued in the president’s succeeding budget requests, 
although the EEOC in Bush’s second term faced cuts as 
well . The new Democratic Congress from 2007 to 2009, 
however, indicated its willingness to confront Bush over 
cuts to regulatory agencies . President Obama has moved 
to increase some regulatory budgets, at agencies such as 
OSHA and the CPSC, even though the federal govern-
ment’s debt has risen dramatically in recent years .

Since 1921, when the Budget and Accounting Act was 
passed, presidents have had the authority to review and revise 
budget estimates for all executive branch agencies before 
they were submitted to Congress . In 1939 that authority was 
extended to the independent regulatory commissions .

Congress did not object to this executive control over 
the independent commissions’ budgets until President 
Nixon created the OMB in 1970 . Built around the nucleus 
of the old Budget Bureau, OMB was given new authority to 
coordinate the executive branch budget requests and legis-
lative proposals . Unlike its predecessor, which had retained 
an image of neutrality, OMB was quickly identified as the 
president’s agency, a tool for pushing the presidential bud-
get and legislative proposals through Congress .

President Reagan, for example, used the budget to 
promote his antiregulation policies . The biggest cuts 
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and limitations . Once the agencies are created, Congress 
exercises its control by assigning new responsibilities to 
them . Members of Congress also may influence the selec-
tion of nominees to head the commissions and agencies, 
and even more important is the Senate’s authority to  
confirm them .

After the agencies are established and their members 
confirmed, Congress uses several tools to ensure that the 
agencies remain politically accountable to the legislative 
branch . One tool is investigation: Congress can examine 
agency practices in light of possible abuses, costs and bene-
fits of regulation, potential reforms, and agency responsive-
ness to the elusive “public interest .” But the two principal 
tools are appropriations and authorization statutes .

The appropriations process enables the House and 
Senate appropriations committees to scrutinize proposed 
agency budgets . Oversight through appropriations has 
been strengthened through the annual review of most 
agency budgets . In approving them, Congress may specify 
the purposes for which funds are to be used—a direct and 
unambiguous method of control .

At times, Congress has been unable to ensure that 
appropriated funds actually are spent . Nevertheless, Con-
gress has used the appropriations process to order the 
agencies to take specific regulatory actions or to refrain 
from them . For example, Congress repeatedly used a 
rider to an appropriations bill to prevent the Agriculture 
Department from abolishing certain marketing orders 
targeted for elimination by Reagan’s OMB staff in the 
early 1980s . In 1995 House members tried to use a rider 
to bar OSHA from developing standards or issuing regu-
lations on repetitive motion injuries, such as carpal tun-
nel syndrome . After Republicans battled for months with 
the Clinton administration, a compromise was reached 
to allow the standards to be developed but to block new 
regulations . After the GOP came to power in 1995, a 
little-noticed provision in the energy and water devel-
opment appropriations bill prevented federal regulators 
from tightening corporate average fuel efficiency (CAFE) 
standards for automakers . The congressional prohibition 
has recently taken on more urgency with the booming 
popularity of “light trucks”—sport utility vehicles and 
minivans—because such vehicles are exempt from the 
tougher CAFE standards for cars . In 1998 House Repub-
licans inserted a provision into the spending plan for the 
departments of Veterans Affairs and Housing and Urban 
Development, blocking the Consumer Products Safety 
Commission from developing a new standard for uphol-
stery flammability .

Traditionally, the appropriations review has not 
focused on the agencies’ policies and goals . If it has 
occurred at all, such scrutiny has come during the autho-
rization process when Congress determines whether to 
continue the agency . Again, the 104th Congress broke 
from this tradition, although it ultimately failed to get its 
plans enacted . Riders on its fiscal 1996 appropriations bill 
would have severely curtailed OSHA’s enforcement power 
while increasing funds for counseling and technical assis-
tance, essentially changing it from an enforcement agency 
to one focused on safety awareness and technical support . 

presidential oversight of rulemaking . In addition to artic-
ulating a number of principles to guide rulemakers, he 
limited the use of OMB review and cost-benefit analysis 
to “significant” rules, as determined by a number of cri-
teria set out in the order . The president required that the 
OIRA disclose all manner of communication with agen-
cies and outside parties during the course of its review and 
imposed strict time periods for completion of the review 
process . The order also established a “Regulatory Working 
Group”— consisting of the vice president, the director of 
OIRA, and the heads of all government agencies involved 
in domestic regulation—which was charged with develop-
ing “innovative regulatory techniques .”

Like Reagan and Clinton before him, President George 
W . Bush also put his stamp on the rulemaking process . 
At the beginning of 2007 Bush issued an executive order 
requiring each federal agency to have a regulatory policy 
office headed up by a political appointee . The aim was to 
have someone who shared the president’s policy priorities 
in each agency to review and to conduct a cost-benefit 
analysis of regulations . While business leaders and many 
economists praised the new directive, Democrats, con-
sumer advocates, and others argued that the president was 
politicizing the rulemaking process . In similar fashion, 
when President Obama arrived at the White House, he 
quickly reached for an executive order to help set his regu-
latory agenda . Ten days after he became president, Obama 
issued Executive Order 13497, which revoked several of 
his predecessor’s executive orders on regulatory planning, 
including Bush’s 2007 order .

In all, Clinton issued 364 executive orders during his 
eight years in office, fewer than Reagan’s 381 but still a 
respectable total . In his eight years in office President 
George W . Bush issued 291 executive orders, and Presi-
dent Obama issued 213 executive orders by July 2015 of 
his second term—an annual pace similar to that of George 
W . Bush .

Congressional Oversight
Although any president can exert a strong influence 

on the regulatory process through the powers of appoint-
ment, budget, and executive order, congressional powers 
are also substantial . In its 1977 study of regulation, the Sen-
ate Governmental Affairs Committee listed six primary 
goals of congressional oversight . They were (1) ensuring 
compliance with legislative intent; (2) determining the 
effectiveness of regulatory policies; (3) preventing waste 
and dishonesty; (4) preventing abuse in the administrative 
process; (5) representing the public interest; and (6) pre-
venting agency usurpation of legislative authority .

“[O]versight is not simply hindsight,” the report 
noted . “Oversight involves a wide range of congressio-
nal efforts to review and control policy implementation 
by regulatory agencies . Congressional oversight thus 
includes both participation before agency action and 
review after the fact .”

The fundamental congressional control over inde-
pendent and executive branch regulatory agencies is 
statutory—the passage of legislation establishing new 
agencies and commissions, and spelling out their powers 
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information . Agencies may refuse to supply information, 
or they simply may not have it available . Moreover, filter-
ing most regulatory agency budget and legislative requests 
through OMB reduces the ability of Congress to obtain 
independent information .

Inadequate Staff. According to the committee report, 
the professional staff members on legislative committees 
having oversight responsibility for the regulatory agencies 
numbered only several hundred, reflecting the great dis-
parity in size between congressional staffs and the agen-
cies they oversee . Perhaps more important is the problem 
of developing the necessary staff expertise for effective 
oversight, the committee said .

Other intangible factors can hinder congressional 
oversight, among them the demand on members’ time 
and the belief that members gain more politically from 
sponsoring new legislation than from policing what has 
already been enacted . Bonds that develop between con-
gressional committees and agencies also may impede a 
full and critical review of regulatory performance .

Judicial Review
As with the other branches, the courts have always 

been significantly involved in regulatory decision mak-
ing . The Supreme Court’s decisions invalidating New 
Deal regulatory programs set the stage for the APA . More 
recently, the courts have played a profoundly important 
role in setting the limits of congressional, presidential, and 
even judicial influence over regulatory policy making in 
the agencies . Their rulings have altered whole regulatory 
programs and countless individual decisions . Although 
critics of judicial activism deplore such decisions, judicial 
review is not without substantial constraints .

The judiciary is the most passive branch, awaiting the 
filing of lawsuits before it can take action . The courts are 
empowered to hear a variety of challenges to regulatory 
decisions, ranging from the delegation of authority to 
agencies by Congress to the legality and fairness of agency 
dealings with individual regulated parties . There are, 
however, criteria that must be satisfied before the courts 
can hear a case brought by a complaining party .

Litigants must establish standing to sue; the court 
must agree that the timing of the lawsuit is correct; and 
all other possible remedies must be exhausted . To estab-
lish standing, potential litigants must demonstrate that 
they have a personal stake in the outcome of the lawsuit 
and that the damage suffered is related to the regulatory 
action in dispute . Courts will not entertain a lawsuit 
until an agency has completed its work on the matter in 
question . The principles of “finality” and “ripeness for 
review” are well-settled tenets of administrative law; they 
prevent premature review of issues that may be resolved 
by agency deliberations . “Exhaustion of remedies” is a 
similar concept that forecloses court review if there are 
opportunities remaining in the administrative process to 
redress the grievances . Lawsuits also must be brought to 
the proper level of court . Most regulatory statutes con-
tain provisions that determine which federal courts have 
the authority to hear cases arising from different types of 
regulatory actions .

The House’s original 1996 budget for the EPA contained 
seventeen legislative provisions aimed at limiting EPA’s 
ability to enforce regulations on sewer systems, wetlands, 
refineries, oil and gas manufacturing, radon in water, pes-
ticides in processed foods, lead paint, and water pollution . 
The budget wars of 1995 and 1996 chased Congress back 
to the position that substantive changes to agency policies 
should be the purview of authorizing committees . A num-
ber of agencies have been given permanent authorization 
status, among them the FCC and the EPA . Aware that 
permanent authorizations decrease its ability to oversee 
regulatory actions, Congress in recent years has required 
periodic authorization for some of the more controver-
sial agencies, including the CPSC and the Federal Trade  
Commission (FTC) .

More often than not, Congress gives up some of its 
control by couching agency authorizing statutes in vague 
generalities, giving the regulators considerable leeway in 
the performance of their functions . Occasionally, agen-
cies have taken actions that run counter to congressional 
intent . In a few such cases, Congress then has felt obliged 
to narrow the agency’s mandate .

Besides these formal oversight powers, Congress 
has other ways to regulate the regulators, among them 
hearings; informal contacts; and directives contained 
in committee reports, sunset provisions, and individual 
casework . These nonstatutory controls may be the most 
common form of congressional oversight . A number of 
statutes require regulatory agencies to submit detailed 
reports to committees . Committee investigations not only 
provide information but also publicize the performance 
of agencies .

Casework is intervention by a member of Congress 
on behalf of a constituent who is involved in a proceed-
ing before an agency . There are no reliable figures on the 
number of times members attempt to assist constituents 
with regulatory problems . Anecdotes suggest that a signifi-
cant percentage of “congressional mail” received by some 
regulatory agencies involves this type of inquiry . It may be 
too strong to characterize this political ombudsman role as 
oversight, but it clearly puts affected agencies on notice that 
Congress is watching their decisions as they affect individu-
als, as well as overall programs and general policies .

The legislative veto, once a popular device, allowed 
Congress to manage the regulatory process through rejec-
tion of individual rules . In 1983 the Supreme Court ruled 
its use unconstitutional in Immigration and Naturalization 
Service v. Chadha.

Limits on Oversight
The Senate Governmental Affairs Committee in 1977 

detailed a number of major roadblocks to effective over-
sight, which remain in place today . These include

Committee Structure. Because several committees 
usually share jurisdiction over an agency, oversight is 
fragmented, and coordination and cooperation among 
legislative panels is difficult to achieve, particularly among 
House and Senate committees .

Information Lag. Committees sometimes have expe-
rienced difficulties and delays in obtaining requested 
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Whatever the prevailing general philosophy of judicial 
review, there is no question that judges and their decisions 
influence the regulatory process . In some instances, courts 
have been quite aggressive in substituting their judgment 
for those of agency experts . In July 1998 U .S . District 
Court Judge William Osteen of North Carolina undercut 
all regulation of indoor smoking by striking down a land-
mark 1993 EPA finding that secondhand tobacco smoke 
increases the risk of cancer . Almost fifteen years later, the 
Supreme Court ruled in 2007 that the EPA had erred when 
it claimed that it did not have the authority to regulate car-
bon dioxide emissions from cars . The Court went on to 
rule that the agency must either use this authority or give 
good reasons why it will not . In other cases, courts have 
ordered a redistribution of agency resources, a reduction 
in agency discretion, and redistributions of power among 
the various types of professionals in regulatory agencies .

Overall, then, the view that holds that regulatory 
agencies are subject to an elaborate network of controls is 
most certainly true . The issue is not whether agencies are 
accountable; rather, the issue is how agencies sort out the 
multiple and often conflicting messages they get from the 
president, Congress, the courts, and interest groups .

■■ REFORM AND THE FUTURE
Frequently, reform triggers reaction . Consider the calls 

in 1990 for reregulation in many areas deregulated since 
1975 . To varying degrees, reform restored unfettered mar-
ket forces in civil aviation, trucking, telecommunications, 
energy, and banking . These returns to the free market have 
indeed paid dividends . The CSAB estimated the consumer 
benefits of airline deregulation amount to $10 billion annu-
ally while accident rates have fallen . Deregulation of rail-
roads has led to savings of between $3 .5 and $5 billion a 
year for shippers . Trucking deregulation more than dou-
bled the number of carriers, increased jobs by 30 percent, 
and saved the economy $7 .8 billion per year . But experience 
with some of the side effects of deregulation—concerns for 
safety in air travel, poor quality service in cable television, 
the monumental mismanagement and fraud in the savings 
and loan industry, and the distributional consequences of 
market-based prices generally—have convinced many that 
only a return to regulation will restore satisfaction with and 
confidence in these industries .

Consider also the reaction to presidents’ attempts to 
better manage the regulatory process, particularly rule-
making . President Reagan’s uses of OMB review of new 
rules, cost-benefit analysis, the Paperwork Reduction Act, 
and regulatory planning were attacked by powerful, vocal 
critics who saw them as thinly veiled efforts to usurp con-
gressional powers, delay essential regulations, and pro-
vide a convenient back channel by which special interests 
could influence the content of regulatory policy . Bitter 
exchanges between Congress and the White House over 
continued authorization and funding for some of these 
OMB functions became a hallmark of the late 1980s and 
early 1990s . Legislation proposed in the 104th Congress 
would have shifted responsibility for rulemaking from 
the regulatory agencies back to the Capitol, a reaction 

If a litigant satisfies these criteria and presents the law-
suit in the proper court, a decision of some sort will be 
rendered on the merits of the case . A critical question is 
the extent to which courts will question the judgment of 
regulators when they are sued . This is the “scope of review” 
issue, and on this matter the judiciary has sent decidedly 
mixed signals . In 1983 the Supreme Court announced in 
the case of Motor Vehicle Manufacturers v. State Farm that 
the courts would take a “hard look” when regulators made 
decisions to ensure that they were doing what Congress 
had intended in a careful and well-reasoned manner . One 
year later, however, the Court appeared to back off from 
this aggressive approach in its decision in Chevron USA v. 
NRDC, which stated that the judicial inquiry should end 
as soon as the judges satisfied themselves that the agency 
had interpreted the statute in question in a manner that is 
“permissible .”

Courts continue to shape regulatory issues . A 1996 
Supreme Court ruling in Seminole Tribe v. Florida could 
affect the enforcement of federal statutes and regulations 
against states deemed in violation . The ruling did not 
directly involve regulation . Instead, it was prompted by 
a dispute over Native American gaming . But if the deci-
sion is broadly interpreted, regulators may be unable to 
sue states in federal court . States could find themselves 
protected against federal regulations by the 11th Amend-
ment, which states in part, “The judicial power of the 
United States shall not be construed to extend to any suit 
in law or equity, commenced or prosecuted against one 
of the United States .” Protections for state governments 
against federal regulation were bolstered again in 2001, 
when a divided Supreme Court ruled 5–4 that a woman 
employed by the state of Alabama could not sue the state 
under the Americans with Disabilities Act .

A wide variety of decisions are possible when a court 
reviews actions of regulatory agencies . Courts can uphold 
the agency decision, invalidate the agency decision, or 
specify corrective procedures for the agency or litigant . 
Courts may even decide whether an agency has jurisdic-
tion at all, as in 1997, when a federal court in Greensboro, 
NC, ruled that the FDA could regulate tobacco and its 
contents as a drug but did not have the power to regulate 
tobacco advertising . Both the Clinton administration and 
the tobacco industry appealed the ruling, and understand-
ably so . Different courts facing different circumstances at 
different times will reach different results . In 1998 a three-
judge panel from the 4th Circuit U .S . Court of Appeals 
in Richmond overturned the ruling . Finally, in 1999 the 
Supreme Court ruled that the FDA had no jurisdiction 
over tobacco .

But just as the judiciary can restrict regulatory activity, 
it can affirm the power of regulators to do their jobs . The 
Supreme Court’s February 2001 Whitman v. American 
Trucking Associations decision may prove to be a land-
mark . The ruling unambiguously found that the EPA was 
not taking too much lawmaking power away from Con-
gress by filling in the blanks left by vague congressional 
requests in the Clean Air Act . Such fill-in-the-blank exer-
cises have become part of the daily routine for all federal 
regulatory agencies .
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culture, a process that has been far slower than they had 
anticipated . Whatever the reasons, the acceptance of regu-
latory negotiation is widespread in theory but so far limited 
in practice .

While eschewing the harsh rhetoric of Reagan and 
George H . W . Bush and seemingly dedicated to a better, 
more open process, Clinton set in motion a number of ini-
tiatives that created great stress in the regulatory process . 
Compounded by congressional attacks, his proposals in 
the NPR to cut 252,000 federal jobs, reduce the number 
of existing regulations by 50 percent, and eliminate the 
deficit meant leaner, more difficult times for regulators . 
Agencies complained that the ongoing reviews of existing 
rules took huge amounts of their time, leaving precious 
little for traditional enforcement or nontraditional nego-
tiations . Because rule-writers tend to be the more power-
ful, senior members of staff, budget cuts may be taking a 
disproportionate toll on enforcement staff .

Clinton’s success in implementing his ambitious 
agenda was also spotty . On the NPR’s fifth anniversary in 
April 1998, Vice President Gore appeared to have plenty 
to boast about: the elimination of more than 200 federal 
programs; the cutting of more than 16,000 pages of regu-
lations; and the saving, by Gore’s estimate, of more than 
$137 billion . The surge in new regulations during the 
administration’s final days, however, showed the limits of 
Clinton’s efforts .

As it turns out, many of these last-minute regula-
tions were overturned by the incoming administration of 
George W . Bush . New workplace ergonomic standards and 
175 new environmental regulations were nullified . Bush 
justified the action by arguing that he should not be bound 
by decisions made by his predecessor at the last minute .

The process of rolling back previous regulations 
gathered steam in the Bush administration . The OIRA 
reviewed 267 rules in 2002 and 189 in 2004 . The num-
bers greatly exceeded the 71 regulations chosen in 2001 
for its first referendum on regulations to review . Most of 
the regulations nominated for review came from just a few 
agencies: the Departments of Health and Human Services, 
Labor, and Transportation as well as EPA and the FCC .

In other areas, regulatory activity has increased dra-
matically, largely as a result of the 2001 terrorist attacks, and 
mostly from agencies now under the Homeland Security 
Department’s umbrella . Indeed, new rules have touched 
all areas of domestic security . For instance, the new TSA 
promulgated a large number of new regulations—from 
tougher baggage screening requirements to the rules on the 
storage of guns in airliner cockpits—all aimed at improving 
air travel security .

A host of other new regulatory schemes have arisen 
since the enactment of the 2001 Patriot Act . The Customs 
Service, for example, implemented new safety guidelines 
for freight shippers and movers in an effort to improve 
security without slowing down the speed of shipping . The 
INS also promulgated new regulations requiring men vis-
iting the United States, from twenty-five mostly Muslim 
countries, to register with the agency . The men also are 
fingerprinted and questioned by INS agents . The Depart-
ment of Homeland Security took this a step further when 

to growing presidential power but a recipe for legislative 
gridlock, critics contend .

Regulatory negotiation, an innovation in rulemak-
ing, may offer a way to alleviate conflict . But even ideas 
that have wide appeal may take a long time to put into 
practice . This idea, developed in the early 1980s, calls 
for the development of rules through a form of collec-
tive bargaining . Regulatory negotiation brings together 
parties interested in the content of a new rule with the 
responsible agency in an effort to draft the rule in a col-
lective and consensual process . The advantages to this 
approach are many . It eliminates the distant and often 
adversarial relations between the regulators and the 
regulated that characterize much important rulemak-
ing . Information flows freely, and the resulting rule is 
based on an informed consensus, which eases the task of 
implementation, compliance, and enforcement .

Regulatory negotiation is not appropriate for all rules . 
There are limits on the types of issues and numbers of 
affected parties that this form of rulemaking can accom-
modate . Nevertheless, in 1990 Congress enacted legisla-
tion that required agencies to consider this method of 
rulemaking for new regulations . Several agencies, includ-
ing the EPA, OSHA, and the FAA, have used the device . 
The OSHA Compliance Act of 1998, signed by President 
Clinton that summer, directed OSHA by statute to estab-
lish and fund consultation programs that allow employers 
to identify violations and correct them without penalty . 
But this innovation has not caught on in the regulatory 
agencies to the extent justified by its many apparent 
advantages .

Although the regulatory negotiations attempted to 
date have not been uniformly successful, at the worst they 
should be characterized as encouraging . Why, then, with 
the thousands of regulations written and planned since 
the concept first emerged have only a few dozen such 
negotiations taken place? There is no definitive answer, 
but in all likelihood a complex mix of economic, politi-
cal, and bureaucratic factors have retarded its growth . Up-
front costs of participating in regulatory negotiation for an 
interest group may be higher than those of participating in 
conventional rulemaking . For groups working with lim-
ited budgets and concerned with a large number of issues, 
cost may be an obstacle . Moreover, some groups may pre-
fer the distance and tension of conventional rulemaking 
to the collaboration and tacit acceptance of regulation that 
involvement in negotiation implies . Corporate attorneys 
fear that a regulatory compliance plan negotiated with an 
agency may not protect their clients from third-party law-
suits . If the EPA allows a company to operate outside its 
rigid regulatory framework to reduce emissions, who is to 
say an environmental group will not file suit to force the 
firm back into that framework? Clinton administration 
officials found just such wariness .

Agencies may resist change because of bureaucratic 
inertia or because regulatory negotiation involves the sac-
rifice of the obscurity and relative autonomy of normal 
rulemaking . Analysts working on Vice President Al Gore’s 
NPR team in the 1990s conceded they had been asking reg-
ulatory agencies to change an entrenched, confrontational 
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the safe drinking water amendments, call for increased 
flexibility, more cost-benefit analysis, and the novel 
“right to know” concept . Others, such as the Affordable 
Care Act, are more rigid, imposing sweeping mandates 
on many individuals and businesses . Indeed, the ACA’s 
requirements that uninsured individuals purchase health 
insurance or pay a fine and that employers with 50 or 
more employees do the same have been seen by some as 
an innovation that will lead to better health outcomes 
and greater cost-savings and by others as a one-size fits 
all “solution” that will not make health care delivery bet-
ter or cheaper . But regardless of who is right, these major 
ACA initiatives may in the coming years succeed or fail 
on the backs of regulatory agencies, such as the IRS and 
the Department of Health and Human Services, which 
have been tasked with adding the regulatory muscle 
needed to put the new law into motion .

The coming years may also see a host of completely 
new regulatory challenges . If President Obama succeeds 
in enacting his second term legislative agenda—which, 
in part, calls for overhauls of the immigration, environ-
ment, and trade sectors—many agencies will have new 
regulatory and oversight duties . Immigration reform 
alone could involve tremendous new regulatory activity 
on the part of agencies such as the Department of Home-
land Security, which is charged with policing the bor-
der and enforcing immigration laws, and the IRS, which 
would be tasked with collecting taxes from the undocu-
mented immigrants who would be legalized under the 
proposed law . Even if some of the president’s legislative 
agenda is not enacted, the volume of regulation is likely 
to increase .

Regardless of which party or president is in power, reg-
ulation will remain a primary vehicle for domestic public 
policy in America . The varied processes of rulemaking 
will continue to attract the interest and efforts of power-
ful political forces . Americans will rely on it to formulate 
and implement solutions to some of the most serious, 
intractable, and contentious problems that face society . 
Regulation will command ever-increasing shares of the 
attention and resources of public and private institutions . 
The results it achieves will have a profound effect on the 
quality of American life .

it began in 2004 to fingerprint and photograph all for-
eign visitors arriving with visas in the United States . The 
department hoped this would allow it to screen for pos-
sible terrorists and to keep track of visitors during their 
U .S . stays .

Even in realms other than domestic security, the 
administration moved the regulatory ball forward . The 
EPA, for instance, added tough new standards to reduce 
pollution from diesel fuel as well as regulations requir-
ing higher fuel efficiency for light trucks . Meanwhile the 
FDA announced that it would regulate ephedra, a popular 
diet drug that was deemed harmful by some . Under the 
1994 Dietary Supplement and Health Education Act, the 
agency must prove a health supplement, such as a diet aid 
or vitamin pill, is harmful before taking it off the market . 
The reverse is true with prescription drugs; pharmaceu-
tical companies must prove their safety before winning 
FDA approval to market it to the public .

Indeed, one of the biggest outcomes of the terrorist 
attacks and subsequent war on terrorism, many analysts 
said, was a change in the administration’s philosophy that 
was previously focused on limiting the role of government 
in people’s lives . Still, the impetus to rein in regulation did 
not disappear after September 2001 . In addition to the 
work of OIRA, many agencies have sought alternatives to 
regulation on their own . For instance, when the Depart-
ment of Homeland Security announced that it was going 
to create a huge database to catalog and track all of the 
nation’s vital infrastructure in sectors such as transporta-
tion and energy, it indicated it wanted to avoid drafting 
new regulations to do so . Deputy Secretary Gordon Eng-
land told business leaders at a U .S . Chamber of Commerce 
meeting that the department would instead create incen-
tives for businesses to cooperate . Clinton-era officials 
would have been more likely to set down disclosure and 
reporting requirements for businesses .

The coming years will likely see new challenges 
for the regulatory community . Recently enacted laws 
include the Telecommunications Act, the pesticide and 
safe drinking water amendments, the Patriot Act, and 
the Consumer Product Safety Improvement Act, the 
Affordable Care Act, and the Wall Street Reform and 
Consumer Protection Act . Some of these laws, such as 
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